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WAGE DETERMINATION UNDER COMPUL- 
SORY ARBITRATION: THE BASIC WAGE 
IN AUSTRALIA 
LEROY S. MERRIFIELD * 


INTRODUCTION 


The role of law in the settlement of labor disputes has 
been a question of lively interest in the United States for 
many years particularly since the growth of union power 
has made critical strikes an ever-present possibility. 
There have been experiments with various devices and 
procedures to safeguard the public interest such as the 
Taft-Hartley injunction, fact-finding boards (with and 
without recommendations), and government seizure of 
plants. With the exception of a few state public utility 
strike statutes, however, the American legislatures have 
stopped short of requiring the parties to a labor dispute, 
when they have been unable to reach an agreement by 
negotiation or with the aid of mediation and conciliation, 
to submit the dispute to arbitration. Prominent among 
the many difficulties inherent in compulsory arbitration 
is the apparent lack of principles, standards, or criteria 
for decision of contract negotiation disputes, particularly 
over wages. The question naturally arises: has any coun- 
try ever seriously tried a system of requiring the sub- 
mission of labor disputes to arbitration, and if so, what 


* Associate Professor of Law, The George Washington University; Ful- 
bright Research Scholar in Australia, 1951. 
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standards have been used for setting wages? Australia 
has had a half-century of experience, and it is the purpose 
of this article and the one to follow in the next issue to 
explore the criteria which the arbitrators have used. 
First, however, it would be well to take a general look 
at the Australian labor arbitration system—how it came 
into being and how it operates. In the early years of the 
1890’s there were widespread strikes by the wool shearers 
and by the longshoremen and seamen in the maritime in- 
dustry which had a violent effect upon the well-being of 
the Australian community. In these struggles the unions 
were decisively defeated, and they believed that one im- 
portant reason for their defeat was that the power of the 
State was thrown against them to repress their attempts to 
stop the movement of goods by non-union labor. Con- 
sequently, when liberal politicians came forward with 
proposals that in the protection of the public interest such 
labor disputes be submitted to processes of conciliation 
and arbitration,’ those proposals received considerable 
support from the labor movement.’ Such a provision 
was made a part of the Constitution when the Common- 
wealth of Australia came into being in 1901, and the new 
Federal Parliament proceeded to implement this power 
by passing the Conciliation and Arbitration Act in 1904. 
The Commonwealth Court of Conciliation and Arbitra- 
tion set up by the Act was at first composed of judges 
of the High Court of Australia, detailed to act as Presi- 
dent or Deputy President of the Arbitration Court.* Since 


1 When the conventions met in 1897 and 1898 to draft a constitution for the 
roposed Commonwealth of Australia, a small group of liberals, led by H. B. 

Higgins, who were impressed with the apparent helplessness of any single 
state to cope with interstate labor disputes, succeeded in including among 
the enumerated powers of the Federal Parliament the power “to make laws 
with respect to conciliation and arbitration for the prevention and settlement 
of industrial disputes extending beyond the limits of any one. state.” 

2 The power of the law would thus be available to force employers to recog- 
nize unions and minimum standards contained in arbitration awards could 
be enforced against employers with the aid of the law. Attempts at voluntary 
arbitration proved abortive because the employers, being in a strong position, 
refused to submit to it while the experiment in New Zealand with compulsory 
conciliation and arbitration beginning in_1894 appeared to be succeeding. 

8 The most influential of these high Court judges was Mr. Justice H. B. 
Higgins who had drafted the constitutional provision giving the arbitration 
power to the Commonwealth. 
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1926 the Arbitration Court has had its own judges, ap- 
pointed for life, exercising both the arbitral power and 
the judicial power to interpret and enforce its awaids.* 

In order to bring a dispute before the industrial tri- 
bunals, a labor union must register with the Court. The 
normal procedure is for the union to serve a “log of 
claims” upon the employers, an express or tacit refusal 
of which creates an industrial dispute under the Act, and 
the Court or the appropriate Conciliation Commissioner 
calls a compulsory conference. If with the aid of the 
tribunal’s conciliatory efforts an agreement is reached, it 
can be certified by the tribunal, and it then has the force 
of an award. If no agreement can be reached, the tri- 
bunal proceeds to hold hearings and issue an award which 
is binding on all who are parties to the dispute.° 

Each of the six Australian states has its own system of 
industrial regulation.’ Whether a dispute falls under 
Commonwealth or state jurisdiction turns on whether it 
“extends beyond the limits of any one state,” which de- 
pends on whether it involves employers in more than one 
state. The Commonwealth tribunals have gradually 
come to be the pacesetters in wage determination for all 


*At the present time there are seven judges on the Court who may sit in 
panels of three or more on important cases while single judges handle less 
important matters. The Court has exclusive jurisdiction over disputes involving 
basic wages, standard hours and long service leave. Ten Conciliation Com- 
missioners, who need not be legally trained and are often former trade union 
officials, have the initial jurisdiction to conciliate, and, if necessary, arbitrate 
other labor disputes arising in the particular industries to which they are 
assigned. Cases which the Chief Judge of the Court finds to be important 
to the public interest may be referred or appealed to the full Arbitration 
Court which consists of a panel of three or more. f 

5 Registration is not compulsory, but the advantages of securing emp! 
recognition and enforceable awards, coupled with the risk that another union 
will arise and be registered, have been sufficient to induce practically all of 
the important unions to seek and maintain registration. agit 

*Since the constitutional power of the Commonwealth is limited to “con- 
ciliation and arbitration,” there is no power to issue a “common rule” binding 
non- es. 

7 Victoria and Tasmania have the Wages Board system under which a 
board composed of employers’ and employees’ representatives, and an impartial 
chairman, fixes the minimum wages, maximum hours, and the conditions of 
employment for each trade or industry. There is no formal registration of 
unions although they are in fact utilized in selecting employee representatives. 
Queensland, New South Wales, South Australia and Western Australia have 
industrial conciliation and arbitration tribunals similar to the Commonwealth 
and an Arbitration Court (variously named) usually aided by Conciliation 
Commissioners, Conciliation Committees or Industrial Boards. 
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of Australia although the practice varies in each state 
as to the extent to which it will follow the Common- 
wealth lead. The discussion here is concerned with the 
work of the Commonwealth tribunals in the determina- 
tion of wages through arbitration. 

In general the wage of each Australian worker is made 
up of two main elements: (1) the basic wage compon- 
ent, and (2) a margin or secondary wage component. The 
basic wage component is that wage or that part of a wage 
which is just and reasonable for a worker without regard 
to any circumstances pertaining to the work upon which 
or the industry in which he is employed.* The margin 
or secondary wage component is that portion of a work- 
er’s wages which remunerates him for such skill or other 
exceptional necessary qualifications as are required for 
his occupation, and as lift him above the level of the un- 
skilled laborer.’ This article will deal with several as- 
pects of the basic wage: (1) the early development of 
the concept; (2) the development of procedures for fix- 
ing the basic wage; (3) the development of criteria, prin- 
ciples, and standards for setting the basic wage; and, (4) 
the adjustment of the basic wage to changes in the cost of 
living (from 1922 to 1953 the Commonwealth basic wage 
was automatically adjusted quarterly in accordance with 
a retail price index). A companion article in a following 
issue will discuss the fixing of margins for skill—the sec- 
ondary wage component. 


THE EARLY DEVELOPMENT OF THE BASIC WAGE CONCEPT 


It so happened that the first epoch-making decision of 
the Commonwealth Court of Conciliation and Arbitra- 
tion was not in a case arising out of the Arbitration Act, 
but in a proceeding under the Excise Tariff Act of 1906, 
which provided exemptions from the tax for Australian 


8 Cf. Section 25 of the Commonwealth Conciliation and Arbitration Act, as 
amended. The Annotated Act may be found in ConciLIaATION AND INDUSTRIAL 
Arsitration Law (2d Supp. 1953). 

®See Mr. Justice Higgins’ definition in 13 ComMONWEALTH ARBITRATION 
Reports 461 (1916), hereinafter called C.A.R. 
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manufacturers of farm implements if they could show to 
the satisfaction of the President of the Court that the 
wages they paid were “fair and reasonable.” *® Mr. Jus- 
tice Higgins, after protesting that the Parliament had 
endangered public confidence in the judiciary by impos- 
ing upon him the duty to make this determination with- 
out defining the general principles by which he was to 
be guided, proceeded to make his determination in the 
famous Harvester Case." He found that it was conveni- 
ent to consider first the wages paid to unskilled laborers. 
This is the part of the Harvester declaration that has be- 
come significant as a foundation for the “basic wage.” 
He reasoned that Parliament must have meant by “fair 
and reasonable” something other than the wages which 
employees could get by the ordinary system of individual 
bargaining—‘“the usual, but unequal, contest, the ‘hig- 
gling of the market’ for labour, with the pressure for 
bread on the one side, and the pressure for profits on the 
other.” ** The test or standard which he adopted was “a 
wage which would meet the normal needs of the average 
employee, regarded as a human being living in a civilized 
community—food, shelter, clothing, and a condition of 
frugal comfort estimated by current human standards.” * 
In the absence of any statistics on the cost of living, His 
Honour took direct testimony from a landlord’s agent as 
to rent, a butcher as to meat, and nine housewives, whose 
husbands were laborers, as to the cost of food, fuel and 


10 It is interesting to note that Mr. Justice O’Connor, the first President of 
the Arbitration Court who heard the first applications for exemption under 
the Excise Tariff Act to avoid the difficult problem of defining a 
“fair and reasonable wage” a employers and the unions in 
Adelaide to come to an agreement. He t declared the agreed terms to be 
a fair wage. In re Bagshaw, 1 C.A.R. 122 (1907). 


112 C.A.R. 1 (1907). The Excise Tariff Act was held unconstitutional in 
King v. Barger, Commonwealth v. McKay, 6 C.L.R. 41 (1908) on the 
ground that it was not really a taxation act at all, but an act to regulate 
labor conditions and wages, and as such beyond the powers of the Federal 
Parliament. (The Federal Parliament has no general power to regulate in- 
dustrial matters—its power is only to make laws for “conciliation and arbitra- 
tion.”’) 

12 Ex parte McKay, 2 C.A.R. 1 (1907). 

13 Jd, at 4. 
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shelter.** Important things to notice about this first ascer- 
tainment of a fair wage for unskilled labor are (1) it was 
primarily based on a rough estimate of family needs—a 
living wage; (2) it was checked against the actual wage 
being paid for comparable work in public employment 
and in the same industry in another state—the principle of 
comparative wage justice was thus given some recogni- 
tion, in order to lend assurance that the “fair wage” de- 
clared would not be radically out of line; (3) the ability 
of the employer to pay was explicitly not an element 
considered, for the reason that the employer, in response 
to a union request for a court order requiring the pro- 
duction of the company’s books relating to costs and 
profits, assured the court that he was in a position to pay 
whatever wages the court found to be fair and reasonable. 
This was true, of course, since the fair wage declared in 
this test case would be applied to other Australian manu- 
facturers, and the protective tariff guarded against im- 
port competition. 

Turning now to the early cases which arose under the 
Commonwealth Conciliation and Arbitration Act, we 
find that Mr. Justice O’Conner, the first High Court Jus- 
tice detailed to act as President of the Arbitration Court, 
did not find it necessary to establish general principles as 
to a fair wage for unskilled labor. In the first reported 
case, His Honour indicated that the ship’s masters and 
officers involved were of a sufficiently high grade that 
there was no question of a “living wage.”** And in the 
award for wool shearers and shed hands, the main con- 
siderations involved adjusting the existing rates to take 
account of changes in methods and working conditions.* 
When Mr. Justice Higgins became the High Court Judge 
detailed to act as Arbitration Court President, he fol- 


14 He also looked to wages paid by non-profit municipal organizations. 
18 Merchant Service Guild of Australasia v. Commonwealth Steamship Own- 
ers’ Ass’n, 1 C.A.R. 1, 25 (1906). 

16 Australian Workers’ Union y. Pastoralists’ Federal Council of Australia, 
1 C.A.R. 62 (1907). 
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lowed the practice of taking the Harvester wage as the 
standard minimum fair wage to be paid for unskilled 
labor. In the first Arbitration Act case to come before 
him, involving marine cooks, he started with the wage 
for a sculleryman, as the closest to unskilled labor.” He 
applied the Harvester rate as a living wage to cover the 
wants or needs of a married man, noting that marriage 
is the “usual fate of adults.” ** The steamship companies, 
in order to avoid investigation of their financial position, 
admitted their ability to pay whatever wage the Court 
found to be fair. 

The Broken Hill case of 1909, was the first case in 
which the employer pleaded his inability to pay. Mr. 
Justice Higgins took the position that the living wage 
was a thing sacrosanct and that if a particular employer 
could not pay that wage, it would be better that he should 
abandon the enterprise. “For this purpose,” he said, “it 
is advisable to make the demarcation as clear and as def- 
inite as possible between that part of wages which is for 
mere living, and that part of wages which is due to skill 
or to other considerations.” ** 

By late 1909 the Arbitration Court was consistently 
using a three-fold analysis. It looked first to see that 
wages of unskilled laborers were sufficient to procure the 
essentials of human existence, then it considered the 
grounds on which the employees claimed they were en- 
titled to receive more than ordinary laborers and the ar- 
guments of the employers opposing the claim.” 

The term “basic wage” to describe the wage required to 
meet the essential needs of an unskilled worker and his 
family was first employed by Mr. Justice Higgins in 


17 Even thomas 6:06 a  peakaceae had testified triumphantly as to his ability to 
make sauce ho 


18 Marine Cooks, - ell and Butchers’ Ass’n v. Commonwealth Steamship 
Owners’ Ass’n, 2 C.A.R. 55, 64 (1908). 


19 Barrier Branch of the Amalgamated Miners’ Ass’n y. Broken Hill Pty. 
Co., Ltd., 3 C.A.R. 1, 32 (1909). 


20 yi Boot Trade Employees Federation vy. Whybrow, et al., 4 C.A.R. 
1, 10 ( . 
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1911,” and it has been the foundation stone of Australian 
wage-fixing ever since. 




































DEVELOPMENT OF PROCEDURES FOR FIXING THE 
Basic WAGE 


In all of the arbitration cases thus far considered the 
basic wage issue arose in a labor dispute within a single 
industry. Gradually a procedure developed by means 
of which a general inquiry was conducted periodically 
before the Commonwealth Court of Conciliation and Ar- 
bitration for the re-examination of the basic wage. In 
1917 Mr. Justice Powers stated, “The basic wage I make 
in this case must also determine the basic wage in the 
other cases pending, as I am using all the information 
available to me to inform my mind on the important ques- 
tion to be decided.” * In 1918 the Employers’ Federations 
were allowed to put in evidence the cost of living in a 
case involving only public officers on the ground that any 
decision on the basic wage as to them would indirectly 
affect all employers of labor.” Pressed by the unions for 
a re-examination of the basic wage and recognizing the 
rough nature of the calculations in the original Harvester 
case, both the President and the Deputy President of the 
Arbitration Court strongly urged the Government to con- 
duct a really thorough inquiry into the cost of living.” 
Finally at the end of 1919 a Royal Commission was ap- 
pointed to inquire into “the actual cost of living accord- 
ing to reasonable standards of comfort, including all 
matters comprised in the ordinary expenditure of a house- 
hold, for a man with a wife and three children. .. .”” 








21 Federated Engine-Drivers and Firemen’s Ass’n v. Broken Hill Pty. Co., 
Ltd., et al., 5 C.A.R. 9, 14 (1911); and see Australasian Meat Industry Em- 
ployees’ Union v. W. Angliss & Co., 10 C.A.R. 465, 477 cote): : 

22 Federated Engine-Drivers and Firemen’s Ass’n vy. Colonial Sugar Refining 
Co., et al., 11 CA.R. 197, 211 (1917). . : 

23 Australian Commonwealth Public Service Ass’n v. Public Service Com- 
missioner, 12 C.A.R. 511, 537 (1918). : , , ‘ 

24 Federated Storemen and Packers’ Union of Australia v. Skin and Hide 
Merchants Ass’n, 10 C.A.R. 629, 644 (1916); Federated Carters and Drivers’ 
Industrial Union v. Addis Brothers, et al., 13 C.A.R. 214, 238 (1919). 

25 ANDERSON, FIXATION oF WaGES IN AusTRALIA, 247 (1929). 
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The Commission was composed of three members nomi- 
nated by employer organizations, three members nomi- 
nated by employee organizations, and the chairman, Mr. 
A. B. Piddington, K.C.* The cost of living figure re- 
ported was so high that, if adopted as the basic wage (so 
the Commonwealth Statistician advised the Prime Min- 
ister) the whole produced wealth of the country, includ- 
ing all that portion of produced wealth which then went 
in the shape of profit to employers, would not, if divided 
up equally among employees, yield the necessary weekly 
amount.” The Gas Employees Union, however, in a 
pending dispute had asked the Arbitration Court to adopt 
the Royal Commission’s figure as the basic wage and the 
Court agreed that as the matter was so very important the 
whole of the unions having claims before the Court for a 
basic wage would be allowed to join the application, ap- 
pointing one advocate to submit the views of the com- 
bined unions. The Arbitration Court after a general hear- 
ing refused to use the Royal Commission’s cost of living 
figure to fix a new basic wage and adhered to a current 
equivalent of the Harvester wage primarily on the ground 
that the Commission had not directed its inquiry to the 
basic wage question—that is to say, the cost of living of 
an unskilled laborer and his family—but had only tried 
to find the more theoretical and abstract cost of living, 
according to a standard of reasonable comfort of any man 
and his family.” 

The next application for a general revision of the basic 
wage was brought on by the economic depression in which 
Australia found herself in 1930 due to the drastic fall in 


26 During the Ps 1920 it held 115 public sittings, examined 796 witnesses, 


and considered exhibits; and its report at the end of that year caused a 
sensation throughout Australia. : ’ 

27 The Chairman of the Royal Commission in a memorandum to the Prime 
Minister agreed that it would be impractical to put the figure into effect as 
the basic wage; he suggested that the only way out of the dilemma was to 
set the basic wage at a figure adequate to meet the cost of living needs of a 
man and wife and to cover the cost of supporting children by means of a 
government-administered child endowment scheme. 

28 Federated Gas Employees Union v. Metropolitan Gas Co., et al., 15 C.A.R. 
838, 840 (1921). 
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export income and the termination of loans from abroad. 
The Railway Commissioners of several states applied to 
the Arbitration Court for a reduction in the basic wage 
as embodied in the awards governing their employees.” 
Sensing that the issues at stake affected the entire econ- 
omy the Court notified all organizations bound by awards 
of the Court that they would be permitted to intervene in 
the hearing. The unions claimed that they could not 
afford legal counsel, and to avoid any feeling of unfair 
advantage the Court refused to allow legal counsel to 
appear for the employers.” The Court heard testimony 
from a number of economists as to the gravity of the 
situation and as to the advisability of a wage cut. Ap- 
parently most influenced by the analysis of Professor 
Copland the Court ordered a reduction of ten per cent 
in both the basic wage and in marginal wages in order 
to have the wage-earning segment of the population 
“share the burden” of the fallen national income and to 
encourage re-employment of the unemployed—who then 
constituted about thirty per cent of the working force.” 

Each year thereafter the unions joined in an applica- 
tion to the Court to restore the ten per cent cut, and each 
year the Court held a full inquiry into the economic posi- 
tion of the country hearing advocates on both sides, ex- 
amining statistics, and attempting to evaluate the opinions 
of economists.” Finally, in 1934, conditions seemed suf- 
ficiently on the upswing to warrant the Court’s restoring 
the ten per cent cut in margins and making a “fresh 
start” in the fixing of the basic wage. The new basic 
wage figure did not fully wipe out the 1931 cut, but it 
did amount to some improvement.” In 1937 fifty-six 


29 Basic Wage and Wage Reduction Inquiry, 30 C.A.R. 2 (1931). 

80 Twenty-seven advocates appeared for various employer groups, eighteen 
spokesmen appeared for the unions, and the Attorney-General of the Labour 
Government of the day. intervened in the public interest opposing the wage 
cut although the Labour Government in the next year finally backed the so-called 
Premier’s Plan or Copland Plan which included wage reduction as one aspect 
of an attack on the depression. 

81 Basic Wage and Wage Reduction Inquiry, 30 C.A.R. 2 (1931). 
82 Basic Wage Inquiries, 31 C.A.R. 305 (1932); 32 C.A.R. 90 (1933). 
88 Basic Wage Inquiry, 33 C.A.R. 144 (1934). 
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unions made application for an increase in the basic wage, 
and the Court held a consolidated hearing on their 
claims.** The Court called as a witness, Mr. W. B. Red- 
daway, an economist of the University of Melbourne, 
whose statement was endorsed by Professors Copland, 
Giblin, and Wood.” Largely on the basis of this eco- 
nomic testimony the Court found that national recov- 
ery from the depression justified the incorporation into 
the basic wage of a substantial “prosperity loading” ;* 
and that, in fact, this increase in the wage level was re- 
garded as a protection against the possible development 
of a speculative investment boom. 

Late in 1939 the same group of unions again ap- 
proached the Court with a request for an increase in the 
basic wage on the ground that there had been a further 
increase in prosperity which should be shared by wage 
earners. After a full hearing in 1940 the Court decided 
to take no action on the applications because of the un- 
settled wartime conditions.” 

After the Japanese drive into the South Pacific brought 
war virtually to Australia’s doorstep, consideration of a 
revision in the basic wage had to wait until 1946 when 
the unions brought a case before the Arbitration Court 
for a forty-hour work week.” The Court was of the view 
that the issues of shorter hours and higher basic wages 
should be considered together, but the unions were anx- 
ious to keep the forty hours case unclouded by the compli- 
cations of a basic wage inquiry. It was apparent that the 
hearing of the forty-hours case would take an extended 
period and widespread work-stoppages and mass meetings 
gave evidence of a general discontent among the workers 
with prevailing wage levels. At this point the Attorney- 

84 The unions presented their case through nine advocates, and the various 


employer associations were represented by thirty-eight spokesmen including a 
number of solicitors and barristers. 


85 Basic Wage Inquiry, 37 C.A.R. 583, 589 (1937). 
86 [bid. 

87 Basic Wage Inquiry, 44 C.A.R. 41, 61 (1941). 
8857 C.A.R. 603 (1946). 
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General of the Labor Government intervened to request 
the Court to reopen the basic wage applications that had 
remained adjourned since the 1941 inquiry. Upon request 
of the unions the Court interrupted the hearings on stand- 
ard hours and dealt with an application for an interim 
revision of the basic wage. After a nine-day hearing, an 
increase of about 7s. a week was granted, but the Court 
did not give an opinion indicating the principles which 
had been used to arrive at this figure. 

By far the most important case on the basic wage in 
Australian history was the inquiry of 1949-1950.° <A 
number of unions in the metal trades first applied for a 
variation in their awards to increase the basic wage. The 
Attorney-General intervened in the public interest and 
assisted the Court through counsel in presenting statistics 
and other information, but the government made no sub- 
mission as to a wage increase even though the Labor 
Party was in office until the end of 1949. The Court 
permitted the Australian Council of Trade Unions 
(A.C.T.U.) to intervene, and its lay advocates presented 
the evidence and argument on behalf of most of the 
unions involved as parties or intervenors. Respondents 
were represented by lay advocates; intervening employ- 
ers and several States having non-Labor Governments at 
the time were represented by legal counsel.“ In a 2-1 
decision, the Court finally granted an increase in the basic 
wage of £1 a week. The Chief Justice, dissenting, feared 
the inflationary effect, but the majority took the view that 


391t might be mentioned that after a hearing of 126 sitting days extending 
from May 30, 1946 to August 13, 1947, at which 228 witnesses were examined, 
430 documents were tendered, and a transcript of 8,183 single-spaced typed 
pages was amassed, the Court granted the standard work week of forty hours 
without a reduction in weekly wages. Standard Hours Case, 2 InpustRIAL 
INFORMATION BULLETIN 524 (1947) hereafter called I.I.B.; FozNANDER, StuDIES 
In AUSTRALIAN LaBouR Law AND Retations, 111 (Melbourne 1952). 


, ". & C.A.R. 698 (1950); for a detailed analysis, see ForNANDER, op. cit., 


#1 Hearings were held over a period of about twenty months on 122 sitting 
days. One hundred twenty-five witnesses testified and 440 exhibits were in- 
troduced. The transcript covered 6,950 pages of single-spaced foolscap. 
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industry, in a time of high prosperity, could well afford 
to pay.” 

It should be noted that although consolidated hearings 
have become the regular pattern in fixing the basic wage, 
any changes decided upon do not become operative until 
incorporated in an arbitration award or variation for each 
industry or trade. Legally the court is not legislating; 
it is settling labor disputes by arbitration between parties. 


THE DEVELOPMENT OF CRITERIA, PRINCIPLES, AND 
STANDARDS FOR SETTING THE BASIC WAGE 


The two main considerations influencing the fixing of 
the Australian basic wage have been “needs” and “capac- 
ity to pay.” In general, the emphasis from 1907 to 1930 
was on the needs element, and from 1931 to date the 
emphasis has shifted to capacity to pay, but both have 
been recognized as relevant at all periods. Each is a 
very vague and loose concept; it will be useful to ex- 
amine the problems which have arisen in applying them. 


The “Needs” Element 


in the Harvester case Mr. Justice Higgins laid down 
the principle that a fair and reasonable wage for an un- 
skilled laborer must meet “the normal needs of the aver- 
age employee, regarded as a human being living in a 
civilized community.” “* What standard of living does 
“normal needs” imply? Various general phrases have 
been used by the Court—“a condition of frugal comfort 
estimated by current human standards,”“ “enough 
wherewith to renew his strength and to maintain his home 
from day to day,” “ “the essentials of human existence,” “ 


42 The 1953 basic wage-standard hours case, discussed infra in connection 
with the abandonment of the automatic cost-of-living adjustment, was also a 
consolidated hearing, the initial claims having been made by employer associ- 
ations during a business recession. 

48 See note 12 supra. ‘ 
¢ ir wwe phate Guild vy. Commonwealth Steamship Owners Ass’n, 2 

45 Barrier Branch, Amal. Miners’ Ass’n v. Broken Hill Pty. Co., 3 C.A.R. 


1, 20 (1909). 
46 pen Boot Trade Employees’ Federation v. Whybrow & Co., 4 
C.A.R. 1, 10 (1910). 
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and “reasonable comfort” ““—but the Court has never un- 

dertaken to decide exactly what items of expenditure and 
in what quantity and quality are covered by the concept 
of “normal needs.” The Piddington Royal Commission 
of 1920 did undertake that task, in accordance with its 
instructions to find “the actual cost of living at the present 
time according to reasonable standards of comfort, in- 
cluding all matters comprised in the ordinary expenditure 
of a household . . . and the several items and amounts 
which make up that cost.” “ The Commission considered 
that its task was to ascertain what the actual cost of living 
was in order that the amount so ascertained might be 
made the basic wage. Believing that “the basic wage is 
that which will meet the cost of living” not “the cost of 
living is what the basic wage-earner spends,” the Com- 
mission determined reasonable standards of comfort not 
by reference to unskilled laborers but by reference to the 
needs which were common to all employees, following 
the accepted principle that there was a standard of living 
below which no employee should be asked to live.*” Ac- 
cordingly the Commission set up criteria of reasonable 
comfort and health for housing, food, and clothing, and 
ascertained by exhaustive investigation the cost of obtain- 
ing them. The Commonwealth Arbitration Court, how- 
ever, noting that even Mr. Piddington admitted the im- 
possibility of putting the Commission’s cost-of-living 
figure into effect as the basic wage, rejected it on the 
ground that it did not represent a finding on the normal 
needs of the humblest class of worker—the unskilled 
laborer. After this abortive effort no really serious at- 
tempt has been made to put precise meaning into the 
concept of normal needs.” 


47 Commonwealth Public Service Ass’n v. Public Service Commissioner, 12 
C.A.R. 531, 544 (1918). 

48 See ANDERSON, op. cit., 247 (Melbourne 1929). 

49 Jd. at 247-48. 

50 Cf. the table which Chief Justice Kelly included in his opinion in the Basic 
W Inquiry, 1949-1950, showing that the standard of living which the 
” i880) Commission found reasonable has now been achieved. 68 C.A.R. 
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Another troublesome problem which arose in applying 
the “needs” element was the size of the family for which 
the basic wage should be expected to provide. Mr. Jus- 
tice Higgins very early established that having a family 
was one of the normal needs of even the unskilled 
worker,” and in the Harvester case he spoke of a family 
of “about five persons.” * When this was challenged in 
a later case, he was careful to point out that he had not 
asserted that it was the actual average size, but, since 
there were still no reliable statistics on the size of un- 
skilled workers’ families, he saw so sufficient reason for 
departing from the hypothetical case of a family of about 
five for the purpose of fixing the basic wage.“ The 
Commonwealth Arbitration Court continued to speak of 
the basic wage as covering the needs of a man and wife 
and three children, and the Royal Commission of 1920 
conducted its investigation of the cost of living on the 
basis of a three-child family as instructed. The Chairman 
pointed out, however, that the average number of de- 
pendent children of all adult male wage earners was only 
about one and that the average number of dependent 
children of married adult male wage earners was only 
about two.” He then came to the logical conclusion that 
if the objective of the basic wage is to provide for actual 
family needs, the way to accomplish it is to compute the 
basic wage on the needs of a man and wife and provide 
for the needs of children by a child endowment scheme 
paid for by a payroll tax. 

When child endowment began to be seriously con- 
sidered and finally adopted in Australia, a violent contro- 
versy raged as to its relation to the computation of the 

812 C.A.R. 64 (1908). 

52 See note 12 supra. 

8310 C.A.R. 465, 484 (1916). 

5612 C.A.R. S31, 544 (1918); 13 C.A.R. 437, 458 (1919); 14 C.A.R. 496, 
569 (1920); 15 C.A.R. 838, 850 (1921). 

55 See ANDERSON, of. cit., 197-199. 

56 The simpler system of making the wage depend upon size of family would 


obviously be impractical since it would discourage the employment of men with 
large families. 
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basic wage. Mr. Justice Powers was one of the first to 
suggest child endowment, but, since he only recommended 
it for children in excess of three, he did not express 
himself as to the effect it might have on the basic wage.” 
Mr. Justice Higgins, in refusing to adopt the basic wage 
figure of the Piddington Commission, remarked that if 
child endowment became an actuality, the basic wage 
could be reduced to meet the mere needs of a man and 
wife. A Commonwealth Royal Commission investigated 
child endowment in 1928, but, when the majority refused 
to recommend it unless the basic wage was correspond- 
ingly reduced, no action resulted.” The Commonwealth 
Government finally introduced child endowment in 1941, 
but no reduction in the basic wage followed. The Com- 
monwealth Arbitration Court has consistently recom- 
mended child allowances as the best method of meeting 
the needs of basic wage earners with large families,” but 
the judges have not clearly indicated what effect, if any, 
such a scheme would have upon basic wage setting. The 
Government’s announcement of its intention to introduce 
child endowment came after the hearings and before the 
judgment in the 1941 basic wage inquiry, and it may be 
that this took off some of the pressure for a wage in- 
crease.” 

By this time “capacity to pay” had become the active 
determining factor in basic wage setting with “needs” 
retaining usefulness only as an expression of the objective 
of the basic wage—a “notional” value. A good insight 
into this development may be seen from the treatment of 





§7 12 C.A.R. 531, 572 (1918) ; 
5815 C.A.R. 297, 305 (1921). 


59 For the experience = New South Wales upon the introduction of child 
endowment in 1927, see In re Standard of Living WA Wage for Adult Male Em- 
ployees, 28 Inpustarat Ars. Rep. (N.S.W.) 375, 515 (1929). 


* Basic Woes! Inquiries, 30 C.A.R. 2, 31 (1931); 31 C.A.R. 305, 308 O50) i 


13 C.A.R. 563, 572, 585 (1919). 


32 C.A.R. 90, 92 (1933); 33 C.A.R. 144, 149 (1934) ; 37 CAR, 583, 
(1937) ; 4 CAR. 41, 50, 57, 73 (1941). 
* Justice O’Mara stated that the Government’s action “has not influenced me 


conclusion”, and Chief Justice said that it “does not of 


my 
itself justify any departure "from past methods.” C.A.R. 50, 73 (1941). 
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the child endowment problem in the 1941 basic wage 
case: 


[A]nother reason why I think that the Court should adhere to 
the capacity principle is the announcement by the Commonwealth 
Government of its intention to introduce a child endowment 
scheme with an allowance for each child. If this Court were to 
enunciate that the basic wage was based entirely on the needs 
of a specific family unit, say two children, the Court, if and 
when the Scheme is put into operation, will, it appears to me, 
have to take the amount of the endowment into some account 
in fixing a needs wage. But by adhering to its present principle 
the Court will take such scheme into consideration only insofar 
as it, if at all, affects the assessment of the highest basic wage 
that industry can afford to pay. 


In the 1949-50 basic wage inquiry there was consider- 
able difference of opinion among the judges as to the 
usefulness of the needs element. Mr. Justice Foster was 
outspoken in his assertion that “this Court has long since 
abandoned ‘needs’ as the basis.” He took the position 
that social services, including child endowment, were 
matters of Government policy as to the re-distribution of 


Australian income after it was earned, and that these 
policies should not disturb the Court’s judgment in set- 
tling disputes as to the amount of wages to be paid. The 
other member of the majority of the Court in awarding 
a £1 a week increase in the basic wage noted that “needs” 
was a minor issue, the crucial question being the economic 
capacity of the country’s industry to pay. Chief Justice 
Kelly, on the other hand, in his dissent, took the view that, 
in finding a “just and reasonable” wage, the Court must 
consider both needs and economic capacity, and that if 
part of a family’s needs are now being met by social 
services, such as child endowment, the Court cannot fail 
to take that into account.* He found some usefulness in 
a concept of an “accepted notional family unit” without 
deciding whether it should contain one, two, or three 
children, for which the Court in 1934, in making its 
0244 C.A.R. 41, 58 (1941). 


#68 C.A.R. 698, 799 (1950). 
6468 C.A.R. at 759, 760. 
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“fresh start” had fixed an adequate basic wage. This wage 
as increased in 1937 and 1946 and as supplemented by 
child endowment, he found to be still reasonably adequate 
for this “notional” family. Impressed with the dangers 
of accelerating an already rapid rate of inflation, he saw 
then no compelling reason to raise the basic wage. 

In summary of the role of the needs element in fixing 
the basic wage Chief Justice Beeby very succinctly stated 
in the 1941 judgment: 

The Court has always conceded that the “needs” of an average 
family should be kept in mind in fixing a basic wage. But it has 
never, as the result of its own inquiry, specifically declared what 
is an average family, or what is the cost of a regimen of food, 
clothing, shelter and miscellaheous items necessary to maintain 
it in frugal comfort, or that a basic wage should give effect to 


any such finding. In the end, economic possibilities have always 
been the determining factor.* 


The “Needs” Element in Fixing a Basic Wage 
for Women 


Strictly speaking no female basic wage was set by the 
Commonwealth Arbitration Court until 1950. Acting 
under the express authority granted in the 1947 amend- 
ments to the Conciliation and Arbitration Act and later 
perfecting amendments “ the Court set a figure of 75% of 
the male basic wage. But minimum wages for female 
unskilled labor and base or foundation rates upon which 
margins for skill were built had been incorporated in 
awards for particular industries since 1912. In that year 
Mr. Justice Higgins established the principle that the 
female rate should provide for the needs of a “normal” 
woman employee who did not have to support a family 
but who did have to earn her own food, shelter and cloth- 
ing.” In 1919 Justice Higgins examined more thoroughly 
the cost of living of the average female employee,” and 


85 44 C.A.R. at 47. 
*¢ Commonwealth Conciliation and Arbitration Act, § 25(d); see note 8 
su 


pra. 

6? Fruitgrowers’ Case, 6 C.A.R. 61, 71 (1912). 

68 Federated Clothing Trades v. J. A. Archer, et al., 13 C.A.R. 647, 691 
pee And see Hiccrns, A New Province ror Law aNp Orper, 11-12 
London, 1922). 
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the rate which he set—54% of the male basic wage—be- 
came the norm to which a large number of later decisions 
conformed.” 

The unions in the 1950 Basic Wage Inquiry ® claimed 
an equal basic wage for both sexes. All three justices 
rejected this claim partly on the social ground that it 
would not be “just and reasonable” to award the same 
wage to a woman who normally had only herself to sup- 
port as was awarded to a man who normally had to 
support a family. However, a majority of the Court™ 
found that as the result of wartime influences ® “no female 
today works on the minimum rate of 54%,” and that to 
award a female basic wage of 75% of the male basic wage 
would not substantially disturb existing actual relation- 
ships between men’s and women’s wages. Thus it cannot 
be said that the present female basic wage in Australia 
has been determined upon any principle other than a 
“ratifying” of the situation existing in fact as the result 
of wartime influences and postwar labor shortages. 

In the 1953 basic wage case™ the employers sought a 
reduction in the female basic wage to 60% of the male 
rate partly on the ground that the 75% rate was not “just 
and reasonable” under the statutory definition because it 
gave a higher relative standard of living to a single adult 


69 Commercial Printing Award, 22 C.A.R. - oy Sos croosl moe 
—-s “a _— v. Arnall et ‘al., 26 C.A.R. 928) ; 


144, 156 (1934) ; Wi Wace fests "9 URS 583. 
(ayy see iy ton op. cit., 396-422 

7068 C.A.R. 698 (1950). 

71 Chief Justice Kelly, who still regarded family needs as one of the relevant 
tests for fixing the male basic wage, relied heavily upon this factor in 
the position that the female basic wage should not be raised above the traditi 

54% figure. “The conclusion i is indeed inescapable that . . . so long as assess- 
ment of the ‘basic wage’ for adult males pays any regard to the needs, or 
‘socially necessary requirements’ of a family group . the basic wage for 
women cannot, as a matter of social justice, . . . be assessed at very much more 
than half of that basic wage (the adult male’ s) which is fixed as an amount 
adequate for the fulfillment of = —_— of a sage 4 ig: ois 

12 See Judge A. W. Foster, The perience of t omen’s Employment 
Board in Australia, 52 Int. Lapour Rev. 632 (1945). Under the defense power, 
Parliament enacted a statute which introduced the criterion of “relative produc- 
tivity”, of women in performing work usually done by men (found to be about 
90 ): later the government set the minimum rate for women in twelve vital 

industries at 75% of the corresponding male rate. 

mrs 8 L1.B. 683, 693 (1953). 
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female than to adult males assumed to have family re- 
sponsibilities. The Court denied this claim on the ground 
that no evidence was presented to enable it to assess the 
reasonable needs either of a typical family group, or of a 
typical woman wage earner. 

The opinion of the Court is interesting as containing 
a clear review of the problem of the female basic wage, 
and it may hold within it some clues for the future. The 
majority view in the 1950 case was regarded as a depar- 
ture from the previous principle of the Court that the 
female basic wage should bear the same relation to 
the male basic wage as the needs of the normal single 
female bear to the needs of a normal family which has 
been generally agreed upon as about 54%. Although it 
was recognized that the determining factor in the 1950 
case was the economic capacity of the country, the Court 
in 1953 noted that the concept had survived that the male 
basic wage was a family wage." The Court then went 
on to comment that the existing ratio of 75% provides 
the adult female receiving it with a standard of living 
unjustly and unreasonably higher than that which a fam- 
ily group can achieve upon the basic wage paid to its 
breadwinner if the decision of other tribunals in the past 
were accepted. But since no evidence was presented to 
enable the Court to ascertain the needs of either the typi- 
cal family or the typical woman worker, the 75% ratio 
was left undisturbed. The impression is left that the 
Court is not entirely happy about the present ratio of the 
female basic wage to the male rate, and the door remains 
open for a reconsideration of its basis; but, as a practical 
matter, it must be regarded as a fait accompli, and it is 
unlikely to be reduced in the absence of strong economic 


1 Reference was made to Justice Foster’s statement in the 1950 case that 
“the male basic wage was a social wage for a man, his wife and family . . . it 
was socially preferable to provide a higher wage for the male because of his 
social obligations to fiancee, wife and family,” and to Justice Dunphy’s statement 
that “while eae demands and legislates for the principle that male parent 
should be primarily responsible for the upkeep of his wife and family, the female 


worker can hardly expect wage recognition for responsibilities which she can 
never incur.” 
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considerations. The 75% rate reflects the increased de- 
mand for female workers through the widening of em- 
ployment opportunities for women over the last decade, 
and the existence of family endowment and other social 
services has lessened any feeling of social injustice to 
families.” 

Capacity to Pay 

Capacity to pay has always been a relevant considera- 
tion in basic wage fixing. Mr. Justice Higgins in the 
pattern-setting Harvester judgment looked to see what 
the Adelaide implement-makers were already paying by 
agreement before he fixed the “fair and reasonable” wage 
for the Melbourne implement-makers. In that case and 
in the first few cases under the Commonwealth Concilia- 
tion and Arbitration Act the employers admitted their 
ability to pay in order to avoid an investigation of their 
profits. In the Broken Hill case Mr. Justice Higgins 
did say that the living wage is a thing sacrosanct, and he 
refused to award a wage less than the living wage to a 
particular employer who claimed inability to pay it.” 
And in the Shearers’ case he said that whether or not the 
industry (as distinguished from the individual employer) 
was able to bear the wages which otherwise would be fair 
probably should not affect the amount of the basic or 
living wage. However, the employers in that case had 
not set up that claim.” 

It is not, however, with reference to the particular 
employer or the particular industry but with respect to 
the capacity of industry in general that “capacity to pay” 
has become important in basic wage fixing. Mr. Justice 
Powers gave recognition to the principle in this sense 
when he refused to increase the basic wage to the Pidd- 
ington Commission’s cost-of-living figure on the grounds, 

7 See Isaac, “The Claim for a £10 Basic Wage in Australia,” 63 Int. Lazour 


Rev. 169 (1951). 
763 C.A.R. 1, 32 (1909). It actually appeared that the employer wes able 


to it. 
PO CAR. 48, 73 (1911). 
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in part, that the Court cannot secure to the workers more 
than the industries can pay and that any great additional 
burden placed upon industries in a time of world depres- 
sion would be bound to cause further unemployment.” 

It was in January, 1931 that the Court cut wages ten 
per cent,” and thereby made it clear that the needs ele- 
ment could no longer be regarded as sacrosanct and that 
the guiding principle in basic wage fixation would have 
to be the capacity of industry as a whole to pay. In every 
case since that date the Court has declared that the basic 
wage is to be “the highest amount which industry as a 
whole can afford” or “the highest amount which the 
economy can bear.” * What problems have arisen in 
applying this very general and vague concept? How does 
the Court try to ascertain what basic wage industry can 
afford? The process is extremely complex, but perhaps 
it can usefully be divided into two parts: (1) an assess- 
ment of the current state of the economy in its various 
aspects and (2) an estimate of the effect which a change 
in the basic wage would have upon the economy. 


Assessment of the Current State of Economy 
1. Profits 


This obvious criterion of ability to pay is always a rele- 
vant consideration. In 1931 the Court noted that the 
dividend rate for that year “will almost entirely disap- 
pear.”" To the unions’ argument that past profits and 
accumulated reserves could be used to avoid wage reduc- 
tion the Court replied that those profits and reserves were 
not available in liquid assets for continued wage payments. 
In restoring part of the wage cut in 1934 the Court did 
not make any findings on profits but noted an increase in 
business confidence and investment.” The “prosperity 


78 Federated Bg Employees Industrial Union v. Metropolitan Gas Co., 15 
C.A.R. 838 (1921). 
79 This included the basic wag 
+ Basic Weg e Inquiry, 68 68 CA. R. 698, 828 (1950) and cases cited therein. 
C.A.R. at is (1931). 
22 33 C.A.R. 144, 148 (1934). 
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loading” added to the “needs basic wage” in 1937 was 
based in part upon a finding that distributed profits, re- 
serves and share prices had been steadily increasing.” In 
1940, after a general survey of company operations, the 
Court found that increases in distributed profits and pro- 
fits carried to reserves were counterbalanced by the fall 
in market value of company shares, the decline in profit- 
ability in various primary industries and the uncertainties 
of a war economy. The unions made a strong claim that 
extraordinarily high profits in certain monopoly industries 
deprived labor of its fair share of national income, but 
the Court rejected this argument on the ground that the 
basic wage must be set with respect to conditions in in- 
dustry as a whole, primary, secondary, and tertiary.“ The 
majority judges, who granted the £1 basic wage increase 
in 1950, took account of the fact that business profits on 
the average were higher than in 1937 or 1940." It should 
be noted, in summary, that although the Court always 
takes industrial profits as one of the indices of general 
prosperity, there is no tendency to jump to the conclusion 
that an increase in the basic wage follows that indication 
alone. 


2. Current Actual Wage Levels 


The basic wage and all award wages (except during 
wartime wage-pegging) are minimum—not maximum— 
and it is not unlawful for an employer to pay more than 
the award wage. Consequently it ‘may be enlightening 
to the Court in considering the general state of prosperity 
in industry to observe the extent to which employers are 
willing and able to pay more than the award rates. In 
1934 as one clue of economic recovery the Court observed 
that “in certain cases, employers have voluntarily con- 
ceded some restoration of wage rates.” In the same case 

83 37 C.A.R. 583, 587 (1937). 

8444 C.A.R. at 45 (1940). 


85 68 C.A.R. 698, 806, 830 (1950). 
86 33 C.A.R. 148 (1934). 
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the Court used a line of reasoning which, although it was 
then directed to the issue of “needs”, showed an awareness 
of the relevance of actual current wage levels.” 

In the 1950 case the widespread existence of above- 
award rates was the strongest factor influencing the 
majority of the Court to grant a basic wage increase. 
Mr. Justice Foster stated it this way: 


I have very largely based my decision upon the strong impression 
created in my mind by the evidence, figures, and experience of 
the existence of a standard of living of the basic wage worker 
in Australia higher than the basic wage would buy today. . 
[T]he evidence shows how extensive is the practice of paying 
over award rates. . [I]f this new standard exists, it could 
clearly be safely awarded. . Conscious that our task is the 
settlement of the dispute, I cannot see how an award fixing rates 
substantially lower than those actually being paid would settle 
the disputes. It would be so unrealistic as to tend to bring the 
Court into contempt.** 


Although Mr. Justice Dunphy relied upon more general 
indications of prosperity, he also noted that actual wage 
levels were such that “there ain’t no such person” as an 
Australian worker receiving no more than the basic 
wage.” Employers could hardly contend, then, that the 
existing basic wage was the highest which industry had 
the capacity to pay. 

There are-at least two troubles with this “industry is 
already paying it” line of reasoning. First, it lends con- 
vincing support to the agitation of the militant unions 
who urge that the only way to win a wage increase is to 
force it out of employers by direct action and then get 


8t “There is no clear means of measuring the general wage paying capacity 
of the total industry of a country. All that can be done is to approximate, an 
one of the methods of approximation is to find out the actual wage upon which 
well-situated laborers are at the time enetening Se average family unit. We 
may be pardoned for saying that Mr. Justice Higgins very wisely used this 
criterion in the Harvester case. Moreover, if the average-sized families of such 
well-situated laborers have become accustomed to enjoy, and actually do 2 ao 
a certain standard of living in our community, it may reasonably 
= such a standard for all laborers is ere y not beyond the paths of 
ustry in general to provide.” 33 C.A. iy” (1934), quoted with approval 
- Chief Justice B Beeby in 44 C.A.R. 48 (1941) 


88 68 C.A.R. 800, 805, 818 (1950). 
8° 68 C.A.R. 823 (1950). 
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the Court to ratify it. Second, it should be frankly 
recognized that in a time of great labor shortage a raise 
in the basic wage will not simply close the gap between 
the old award rate and the rate actually being paid but 
will result, in practice, in adding the new award increase 
to the existing rates.“ Mr. Justice Foster was aware of 
this possibility, but indicated that if this result occurred, 
the responsibility would rest upon the employers and not 
upon the Court. 


3. Employment and Unemployment 


In 1931 the Court found that between twenty-five and 
thirty per cent of the employable population was unem- 
ployed, and one of the avowed objects of the ten per cent 
cut in the basic wage in that year was to put employers 
in a position to re-employ some of these workers.” Look- 
ing back on it in 1934 the Court was dubious of whether 
its wage cut had achieved that purpose, but, finding that 
unemployment had dropped from thirty per cent to 
twenty-two and a half per cent amid other signs of re- 
covery, the Court felt justified in making a partial 
restoration.” In awarding a further increase in 1937 the 
Court noted that “unemployment has rapidly decreased, 
and at the moment, with a falling trend, is little if any 
in excess of that of normal years.” * The fluctuations in 
employment—down in 1939 due to shipping troubles, and 
up in 1940 due to war production and army enlistments— 
were among the uncertainties that led the court in 1941 to 
defer action on claims for a higher basic wage.” In 1950 
the Court was able to say that there was no unemploy- 
ment; in fact the demand for labor throughout all in- 

90 See, for example, W. A. Baker, THE CoMMONWEALTH Basic WaAcE, 
MetaL Trapes Feperation, 28, 391 (1953); HEaGNeEyY, ARBITRATION AT THE 
Cross Roaps, 103 (1954). - 

91 See Isaac, The Claim for a £10 Basic Wage in Australia 63 Int. Lasour 
Rev. 149, 170 (1951). 

%2 30 C.A.R. 2, 13, 19 (1931). 

#8 33 C.A.R. 144, 150, 168 (1934). 


94 37 C.A.R. 583, 587 (1937). 
95 44 C.A.R. 41, 59 (1941). 
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dustry was insatiable. On this score there was no deter- 
rent to a basic wage increase.” 


4. Position of Exports and Imports 


The primary cause of the economic crisis of 1930-31 
was the drastic fall in real national income which resulted 
from (1) the fact that export prices fell much more 
rapidly than import prices and (2) the fact that foreign 
loans which had been supporting developmental projects 
were cut off. The Court found in the 1931 basic wage 
case that two groups were bearing an unequal share of 
this burden—the producers of primary products for ex- 
port (wool, wheat and metals primarily) and the workers 
thrown out of employment. In order to bring about a 
sharing of the burden of reduced national “spending 
power””™ the Court cut the basic wage and margins by 
ten per cent in the hope that reduced costs to primary 
producers would enable them to continue buying sec- 
ondary products and to keep up production for export. 
In 1932 the Court noted that the fall in export prices for 
wool, wheat and dairy produce had been arrested largely 
by the maintenance of an adverse exchange rate. The 
crucial position of exports in assessing “the capacity of 
the economy” to bear a certain wage level is apparent in 
the Court’s reasoning.” 

By the end of 1932 Australia’s gold and sterling re- 
serves were almost exhausted, but by holding exports 
steady and slashing imports the adverse balance of pay- 
ments had been eliminated.” And by 1934 the Court was 
able to point to a substantial increase in the price of wool, 

96 68 C.A.R. at 833. 


97 30 C.A.R. 2, 9, 11 (1931). 


98 “The B gee is that a given volume of exports will now buy only two- 
thirds of imports it bought in 1926-27, and that to meet overseas interest 
the volume of exports must be largely increased. The possibilities of economic 
recovery very largely depend on greater primary production and increasing 
exports as an offset to low prices. The cost of production of primaries, there- 
fore, is of paramount importance.” 31 C.A.R. 317 (1932). 

99 Reddaway, Australian Wage ag 1929-1937, 37 Int. Lasour Rev. 314, 


323 (1938); ForNnanper, Towarps Inpustria, Peace in AustTrawia, 120 
(Melbourne 1937). 
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which had led to a “remarkable recovery” *” even though 
there was still much unemployment, the Court felt able 
to restore most of the wage cut. 

Great emphasis was laid upon exports and imports in 
the 1937 assessment of the economy. As a basis for 
another wage increase the Court noted that export income 
was somewhat higher than before the depression, and that 
expenditure for imports was lower." The country had 
adapted itself mainly by increased manufacture to the 
absence of overseas borrowing (the abrupt cessation of 
which had caused so much trouble in 1930). The uncer- 
tainty of the export-import situation at the beginning of 
the war in 1940 was an important factor in the Court’s 
decision to defer action on the basic wage claim in that 
year. 

The striking increase in export prices during the post- 
war period was the predominant fact before the Court 
in the 1949-50 case,*” but the inference to be drawn from 
this astronomical increase in export prices varied. 


5. Productivity 


In assessing the state of the economy and its capacity to 
stand a higher real wage it would seem that the Court, in 
addition to looking at such factors as unemployment and 
the export-import position, should focus its attention on 
efficiency—that is, whether there had been an increase 
in production per worker. In 1921 the claim was made 
for an increased basic wage on the ground that better 
machinery and labor-saving devices had brought about 
increased production. Mr. Justice Powers answered the 
claim in two ways: (1) actual production in factories, 
according to an officer from the Statistician’s office, was 
less in 1920 than in 1913 although there were 755 more 
factories at work and 39,433 more employees engaged in 


100 33 C.A.R. 144, 147, 165 (1934). 
101 37 C.A.R. at 587. 
102 68 C.A.R. 808 (1950). 
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production, and 212,862 additional horse-power used ;*” 
and (2) even if production had increased, foreign compe- 
tition producing at less cost would prevent a wage in- 
crease. In 1931 it appeared that the Court was going to 
examine labor productivity when it said, “The available 
evidence seems to indicate very clearly that Australian 
costs are too high . . . in terms of productivity per labor 
unit expended.” ** But the statistics quoted were of 
productivity per head of population and not productivity 
per worker. Therefore, the fall in “productivity” which 
the Court noted was due largely to increased unemploy- 
ment and cast no light on productive efficiency in the use 
of labor.*” 

In 1934 Mr. Justice Beeby commented, “I have for a 
long time past been of the opinion that basic wages should 
be related to production rather than to cost of living.” *” 
But he also noted that “it is impossible under the present 
economic system accurately to relate wages to produc- 
tion”, and the Court made no attempt to examine per- 
worker productivity. The 1937 increase in the basic wage 
was awarded with no substantial reference to any increase 
in worker productivity.” In 1940 the unions submitted, 
as one ground for a basic wage increase, that the existing 
wage level did not bear a proper relation to the increased 
productivity of labor during recent years. The Court 
rejected the claim saying that the adoption of such a prin- 
ciple would involve wage rates varying according to the 
prosperity of different industries.*** It is not apparent 
why the Court’s regard for an overall index of production 
per worker, along with other aspects of the economy, 
should have the consequences indicated by the Court. 
Two explanations for the Court’s attitude suggest them- 

203 15 C.A.R. at 865. 

104 30 C.A.R. 17 (1931). 

105 W. B. Reddaway called attention to this questionable use by the judges 
of statistics in his article, supra note 99, at 332. 
206 33 C.A.R. at 167. 


107 37 C.A.R. 583, 588 (1937). 
108 44 C.ALR. at 49. 
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selves: (1) the unions may have so intertwined this claim 
with a demand for a larger share in the national income 
that the Court in recoiling from the latter as beyond its 
proper function may have also reacted against the former 
claim, and (2) the Court may have had in mind some 
scheme for periodic variation of the basic wage based on 
an index of production which had been proposed in Aus- 
tralia at various times and which the Court had no desire 
to undertake.” 

In the basic wage inquiry of 1949-50 some evidence of 
productivity per worker was introduced, but it did not 
play any important role in the decision.*° In the ab- 
sence of official Commonwealth statistics the unions 
were forced to rely on productivity figures which had 
been published by the Queensland Bureau of Industry. 
From these figures it does not appear that the unions 
had a very strong case on the productivity issue. The 
index of real product per man-hour increased from 93 
in 1940 to 105 in 1948, while real wages per hour in- 
creased from 100 to 117 in the same period.“ Chief 
Justice Kelly disposed of the issue by saying, “The princi- 
ple proposed, of comparing estimates of ‘real productivity 
per person employed’ with real wages . . . is, in my 
judgment, incapable of satisfactory application to the 
problem which confronts the Court. There are no reliable 
figures of comparative real productivity. . . . I am not 
impressed by the so-called ‘evidence’ quoted in support 
of the Unions’ claim that the advancement of real 
standards has lagged behind the increase in productive 
effort.”** Mr. Justice Foster did not mention any in- 


109 See REPORT OF THE QUEENSLAND Economic CoMMISSION APPOINTED BY 
THE QuEENSLAND Court oF INDUSTRIAL ARBITRATION, 10 QUEENSLAND INpUs- 
TRIAL GAZETTE 206 (1924), and the criticism of Mr. Justice Higgins, InpUSTRIAL 
ARBITRATION, —— (Melbourne 1926); ANpERSON, op. cit., 537 (Mel- 
bourne 1937) ; ic Wage Inquiry, 68 C.A.R. 781, 820 (1950). ; 

110 A visiting professor of economics at the University of Melbourne submitted 

uctivity figures from a university research project, but these were 
iven little weight because they were based on con- 
‘age Fixing by Compulsory Arbitration, 18 SoctaL 


111 J 


su , 
112 68 CAR 776 (1951). 
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crease in labor productivity as a reason for his decision 
to increase the basic wage, and Mr. Justice Dunphy only 
referred to the lack of usable statistics on the subject and 
exhorted labor to abstain from restriction of output. 
The unions’ claims in this 1949-50 basic wage case in- 
cluded an annual automatic adjustment of the basic wage 
“by additions proportionate to the increase in the produc- 
tive capacity of Australian industry,” “* but the proposal 
was not seriously pressed and all three of the judges noted 
its impracticality due to the lack of a satisfactory index.™ 
An automatic adjustment appears undesirable because 
other factors must be considered besides productivity. 
But if the Court is going to continue to fix the basic wage 
on the principle of economic capacity of industry to pay, 
as seems likely, a strenuous effort ought to be made by 
the Government to provide the Court with as reliable an 
index as is possible of real physical national product per 
worker. This would give the best evidence of improve- 
ments in productive efficiency in which the workers have 
a claim to share. The use of figures as to the growth of 
physical product is suggested rather than an index show- 
ing value of product, because the latter would be subject 
to extreme variations due to fluctuations in export prices, 
and this variation would obscure the particular informa- 
tion sought—namely, increase in productive efficiency. 
In other words, this part of the basic wage inquiry would 
be devoted to an examination of the question whether the 
pie is any bigger—not whether labor should be getting 
a bigger share of it.* It is true that low export prices 
mean a smaller pie for Australia as a whole because of 
the smaller amount of imports that they will buy, and the 
Court’s objective in 1931 was to give wage-earners a 


118 See note 115 infra. 
(1950 S C.A.R. 698, Kelly, C. J., at 781, Foster, J., at 820, Dunphy, J., at 822 
115 This was the union’s main argument in 1950—more precisely stated—that 
labor’s share had fallen and should be restored. The Court always protests 
that its function is not the deliberate allocation of the income from production 
i various groups in the community. See, for example 68 C.A.R. 765, 766, 
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proportionately smaller piece in order to keep the export 
industries going. It is also true that high export prices 
mean a larger pie for Australia as a whole, and that a 
basic wage increase at such a time has the effect (though 
the Court in 1950 refused to adopt it as an objective) of 
giving wage-earners a larger piece relative to the ex- 
porters since the latter are not able to pass on the cost 
increase which results, their prices being already fixed in 
world markets. And it may be that practical considera- 
tions of the moment *”* justified the basic wage cut of 1931 
and the basic wage rise of 1950, but, in the long run, it is 
undesirable to have the real basic wage follow the ups 
and downs of value of national product which is so largely 
influenced by export prices. An attack on the source of 
the problem would lie in a more vigorous government 
program to stabilize or equalize over the years the impact 
of the vagaries of export prices, principally wool and 
metals. 

In summary, then, the Court in a basic wage case 
surveys all the indices of the economy, including profits, 
actual wage levels, unemployment, the position of exports 
and imports, and productivity, in all of its various mean- 
ings; and the three or four judges exercise their best 
judgment as to how much, if any, change in the existing 
basic wage is warranted by the “capacity to pay” of the 
industries of the country as a whole. 


Estimate of Effect of Basic Wage Change on the Economy 


From the various elements just considered as to the 
state of the economy there flow rather obvious inferences 
as to the effect which a change of the basic wage would 
have—for example, if profits are low and unemployment 
is high, a basic wage increase would demoralize industry 
and deepen unemployment. The Court has drawn these 
inferences and has acted accordingly, but greater interest 
monetary, remedics info action, and the pressure of organized labor in 1950 at 


a time of great labor shortage. 
2 
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are those occasions on which the Court has explicitly 
weighed the relation of wage levels to anti-depression or 
anti-inflation policy. 


1. Anti-Depression Policy 


In the crisis of 1930-31 it was the Commonwealth 
Arbitration Court which took the lead in fighting the 
depression. The Premiers’ Plan did not come into effect 
until later in 1931, and it was based upon economic theo- 
ries which had been placed before the Court, adopted 
by the Court, and placed into effect as to wages.” 

It should be noted, of course, that the Court was legally 
only settling an industrial dispute by arbitration; but, in 
fact, the Court was setting in motion throughout the in- 
dustries subject to its jurisdiction an important effectua- 
tion of economic anti-depression policy. It was a bold 
act of faith by the Court for the Scullin Labor Govern- 
ment of the time was torn within itself as to what to do, 
being frustrated in its attempt to control the Common- 
wealth Bank by a hostile Senate. It was by no means 
certain at the time when the Court made the wage 
cut that the Government would go along with the de- 
flationary policy of which the wage cut was a part. 
Even after the Court announced the wage cut, the 
Attorney General on behalf of the Government ap- 
plied to the Court for a three-months’ suspension of the 
order on the ground that “the Government, in consulta- 
tion with banking authorities, is engaged in the formula- 
tion of a scheme to ensure that the burden of the loss 
arising from the decline in national income and spend- 
ing power shall be equitably distributed over all sections 

117 The Court made these comments as to other needed measures: “It is 
needless to state that wage reduction alone will not materially alter the present 
situation. Other important changes are obviously essential. . . . Wage reduc- 
tion is not the magic wand which will restore stability. But as part of a 
reasoned scheme it is unavoidable . . . ils emergency has arisen which calls 
for immediate re-adjustment of costs of government, costs of production and 
services, rents, dividends, interest, and other returns of capital, and costs of 
living. All must adapt themselves to the fundamental fall in national income 


and national wealth and to our changed trading relationship with other coun- 
tries.” 30 C.A.R. 27, 31 (1931). 
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of the community, and the immediate enforcement of the 
Court’s order would embarrass the Government in com- 
pleting its proposals for economic rehabilitation.” “* The 
Court refused to grant the suspension saying that there 
was no certainty that the Government’s scheme would be 
adopted, and even if it were, the Attorney General had 
not assured the Court that it would include a wage-cut— 
from which the Court had definitely decided there was 
no escape.”*” 

Whether the Arbitration Court was right or wrong in 
estimating the effect of a wage cut upon the economy, 
there is no doubt that it took the responsibility for vigor- 
ous action at a time when the Government seemed unable 
to act because of internal political divisions, and that the 
fatt accompli which it presented to the Government was 
a compelling influence in the action which the Govern- 
ment later did take. 

As to the effects of the wage cut itself, the Court 
estimated and desired that two things would follow: (1) 
reduction in costs for producers of primary products for 
export, both through their own lower labor costs and 
through lower cost of the things they had to buy; this 
relief for exporters was important (a) as a matter of 
equity to share the burden, (b) to keep up primary pro- 
duction for export to save Australia’s balance of trade, 
and (c) to prevent the secondary depressing effect of 
primary producers, with their radically reduced income 
from exports, being unable to buy the products of non- 
export industries; (2) stimulation of general industrial 
activity, thus giving work to the unemployed, by trans- 
ferring “spending power” from wage-earners to em- 
ployers. The Court considered at length the unions’ 
argument that to lower wages was to lower purchasing 
power which would result in under-consumption and 


118 30 C.A.R. 74 (1931). 


119 For a full account of the history of this period see Overacker, Tue Av- 
STRALIAN Party System, 144-55 (1952); Denninc, Caucus Crisis; THE 
Rist AND FALL or THE ScuLLIN GovERNMENT (Parramatta 1937). 
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reduced demand for the products of industry and thus 
further depressing employment. Its answer was that 
while this might be sound for a country with a closed 
economy, the crying need in Australia was to reduce costs 
for primary producers for export. The Court also did 
not believe that the cut in wages would result in reduced 
demand, for the reason that “spending power” was not 
being lost—it was only being transferred to employers, 
who would use it to expand production, to buy goods, and 
to re-employ men, thus stimulating demand.” Econom- 
ists have pointed out various deficiencies in the Court’s 
economic analysis and predictions as to the effect of a 
wage cut,” primarily the failure of the Court to antici- 


pate that the wage cut would largely be passed on in 
lower prices leaving employers with little means for 
expanding employment. The lower costs and prices 
which resulted undoubtedly aided the export producers, 
but by 1934 the Court itself had doubts as to the effective- 
ness of the “transfer of spending power to employers” 


122 


argument.” Mr. Justice Beeby, in his separate opinion, 
expressed his doubts more strongly, and later economic 
analysis has reinforced them.™ 

It is a striking thing to note that, although the Scullin 
Government was politically responsible to the people for 
the formulation and execution of an anti-depression 
policy, the power over two important areas—wages and 


120 30 C.A.R. 2, 19 (1931); 31 C.A.R. 306, 318 (1932). 

121 W. B. Reddaway, supra note 99, at 332; R. J. Cameron, THE Economic 
Views oF THE COMMONWEALTH CouRT OF CONCILIATION AND ARBITRATION 
(MS., M.A. Thesis University of Adelaide 1951) ; Watker, AUSTRALIA IN THE 
Depression (1933). 

122 33 C.A.R. 144, 150 (1934). 

123 “Tt is extremely doubtful whether reducing the real wages of a section 
of the workers materially contributed to the partial recovery of last year. 
Although still accepting the broad theory that reductions of real wages do not 
reduce total spending power but only transfer it from one group to another, I 
am convinced from our past three year’s experience that in times of economic 
panic and uncertainty such transfer is not conducive to recovery unless it be 

of a planned scheme of reorganization which guarantees that the trans- 
erred amount is either immediately spent on commodities or re-invested in 
labor-employing concerns.” 33 CAR. 144, 168 (1934). Cf. Keynes, THe 
GeneraAL THEORY OF EMPLOYMENT, INTEREST AND Money 262 (London 1936). 
“The transfer from wage-earners to other factors is likely to diminish the 
propensity to consume.” And see HANsEN, A Gume To Keynes, ch. 10 (1953). 
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credit—lay in the hands of two bodies beyond the Govern- 
ment’s control, the Arbitration Court and the Common- 
wealth Bank.’* 


2. Anti-Inflation Policy 


In estimating the effect of an increase in the basic wage 
in 1937 the Court was influenced in deciding to grant an 
increase by the economic analysis of W. B. Reddaway, 
who was called as an independent economist by the Court 
itself. The Court looked not only to the current “capacity 
to pay” but also to the dampening-down effect which a 
wage increase might have upon a budding inflation.” 

There is the same difficulty with this theory as with 
the converse “transfer of spending power from employees 
to employers” argument in 1931. Except in the export 
sector where prices are determined in a world market, 
there is no assurance that employers will not pass on the 
wage increase in the form of higher prices, preserving 
profits and investment, thus only adding to the inflationary 
influences.** But whether right or wrong, the Court was 
clearly recognizing the important role of wage levels in 
economic stability and was attempting to apply the cur- 
rently prevailing economic ideas in the public interest. 

When the 1949-50 Basic Wage Case was before the 
Court, inflationary pressures were at work as the result 
of such factors as these: the tremendous rise in export 
income, particularly from wool; the lifting of wartime 
economic controls, which came somewhat later in Aus- 
tralia than in the United States; accumulated demand 
for consumer goods; a high level of private investment; 


124 The Bank was brought under Government control by an Act of Parliament 
in 1945. Mutter, AUSTRALIAN GOVERNMENT AND Poxttics (London 1954). _ 

125 The Court reasoned: “Unless wage rates were increased the expectation 
of increased profits will cause entrepreneurs to start superflous new enterprises 
or excessively expand existing ones. Beyond a point this tendency might produce 
a most unhealthy boom. . . . A rise in real wages would now be extremely 
valuable as a restraining influence, both on. the god of existing capital assets 
and the excessive construction of new ones. of income in 
favor of wage earners, who, unlike other classes coond Geils their share of income 
without delay, will accelerate the demand for products a so provide solid 
support for legitimate ar page on capital s.” 37 C.A.R. 583, 589 (1937). 

126 See CAMERON, Op. cit. 
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and shortages of labor and machinery, including the effect 
of the 40-hour workweek awarded in 1947. It was a time 
of high prosperity and high “capacity of industry to 
pay.” The principal problem, therefore, was to estimate 
and evaluate whether a basic wage increase would have 
such a seriously inflationary effect upon the economy that 
it should not be granted. 

The Chief Justice reached the conclusion in his dissent 
that an increase in the basic wage would so accelerate the 
inflationary trend that the Court should abstain from 
granting it.”* He took the view that if this was the esti- 
mated result of a basic wage increase, the Court had the 
responsibility to act in the protection of the national 
public interest in refusing it.” 

It is interesting to note the parallel between Chief 
Justice Kelly’s philosophy and that of the Court in 1931 
and 1937—that it is the duty and responsibility of the 
Court to employ its wage-fixing function as a stabilizing 
influence on the economy—even to take the lead when 
the other governmental bodies with power over segments 
of the economy seem to be unable or unwilling to put 
stabilizing measures into operation. 

In direct contrast is the attitude of Mr. Justice Foster 


127 As summarized by Justice Dunphy, “It is extremely doubtful whether 
ever before we have had the coincidence of high prices over practically the 
whole field of production, ample home and overseas demands, good seasons, 
short-term stabilizing schemes, bright prospects for the immediate future for 
most industries not subject to s wie schemes, and complete absence of 


unemployment.” 68 C.A.R. 698, 834 (1950). 


128 After noting that the demand for consumer goods exceeded their avail- 
ability, he decided “that any action in the direction of raising the nominal wage 
level cannot lead to a raising of the living standards of the both aage 
community without an acceleration of the already rapid rate of inflation an 
to a further injustice to those whose incomes are either fixed or less responsive 
than the incomes of wage-earners to upward variations in the retail price-level 
or who have denied themselves in order to build up savings bank deposits, 
many of whom would be wage-earners themselves.” 68 C.A.R. at 781. 

129 “There are other steps necessary to be taken by other authorities charged, 
as well as this Court, with such action as will adjust, so as eventually to remove, 
the effects of our unbalanced economy. Their existence, even their inaction, in 
some regard, to date does not absolve this Court from doing what it understands 
to be its particular duty. I believe that today its duty is to give a lead to the 
other instruments of adjustment by taking a firm stand to stabilize, as well as 
lies in its power, the level of wages; for it is undoubtedly principally owing 
to the rapidly increasing level of wages, both nominal and real, that costs and 
prices are now tending to become out of control.” 68 C.A.R. at 775. 
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in his majority opinion granting a £1 a week basic wage 
increase in 1950.**° He saw the primary function of the 
Court as settling disputes; this means looking to “the 
realities of present economic and industrial relations.” 
The striking realities in 1950 were the unprecedented 
prosperity of industry, particularly the wool-growers, 
and the tight labor market, which had driven actual wage 
levels substantially above award rates. “Economic forces 
and not the Court are today largely dictating wage rates.” *™ 
For the Court to refuse to bring the basic wage up to 
some level approximating that determined by market 
forces and collective bargaining power would bring the 
Court into contempt. He was willing to admit that a 
basic wage increase would accelerate inflation,’ but he 
emphasized that the primary causes of the inflation were 
outside of the Court’s activities and that the primary duty 
and responsibility for economic stabilization properly lay 
with other governmental authorities. 

Thus, the Court has taken as the predominant criterion 
for setting the basic wage the economic capacity of 
industry as a whole to pay. The Court has studied all 
of the elements of the state of the economy and has con- 
sidered the effect which a change in the basic wage would 
have. There were striking differences of opinion within 
the Court in 1950, both as to the seriousness of the infla- 
tionary effect of a wage increase and as to the responsi- 
bility of the Court to act as an economic stabilizer. All 
of the members of the Court were conscious of the ex- 


180“T shall be concerned with the fact that an increase in the basic wage 
which will inevitably permeate the whole wage structure will increase prices 
and so add its modicum of inflationary pressure, but inflation and its control 
are matters for the Government, and, it may be ar a little remote from 
the Court’s immediate task of settling each of the disputes about the basic 
wage which is of course its task however generally it may be believed that the 
Court is a quasi-legislative body whose duty is to make laws in the public 
interest. I must assume that the proper authorities will take such steps as they 
are advised to safeguard the community from the effects of an inflation “a 
in the main from causes other than any action of the Court.” 68 C.A.R. at 797. 

181 Jd. at 818. 

182 68 C.A.R. at 808-09. 


188 Cf. Comments of Dunphy, J., 68 C.A.R. at 834-37. 
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treme difficulty of their task, isolated as they were from 
other agencies exercising powers over the economy. 


Adjusting the Basic Wage to Changes in the 
Cost of Living 


Until 1912 in the absence of any index of retail prices 
the Court was not able to undertake variations of its 
awards to correspond with increases in the cost of liv- 
ing.** But after the Commonwealth Statistician began 
to publish such an index in that year, Mr. Justice Hig- 
gins followed the practice of adjusting award wages from 
time to time by using the “A” series index as prima facie 
evidence of cost of living changes.** Since this index 
was based only on food and rent, it was not an entirely 
satisfactory measure of changes in the actual cost of liv- 
ing during periods when the prices of those items moved 
faster or slower than other prices, and the Piddington 
Royal Commission of 1920 recommended that an index 
be compiled using a broader base. This suggestion led 
to the construction of the “C” series index, based on food, 
rent, clothing, light, hardware, fuel, and a number of 
other items which the Court finally adopted for use in 
cost-of-living variations in 1934.***. 

The Piddington Commission also recommended that 
the basic wage be adjusted automatically every quarter, 
and over the period 1921-1923, the Court adopted the 
automatic quarterly adjustment as an established practice, 
incorporating it in awards as they came before the Court.” 


184 Federated Engine-Drivers and Firemen’s Ass’n v. Broken Hill Pty., Ltd., 
5 C.A.R. 9, 14 (1911). 

185 Federated Gas Employees’ Industrial Union v. Metropolitan Gas Co., 7 
C.A.R. 58, 69 (1913); W. Angliss and Co. v. Australasian Meat Employees’ 
Union, 10 C.A.R. 465, 479 (1916). 

136 Basic Wage Inquiry, 33 C.A.R. 153 (1934). In 1937 the Court instituted 
its own “Court” series of index numbers, still based on the “C” series, but 
specially numbered in a way most convenient for adjustment purposes. 
C.A.R. 583, 596 (1937). In‘1950 the Court found the “C” series and its “Court” 
version thereof to be still satisfactory. 68 C.A.R. 698, 761, 810, 826 (1950). 

187 Federated Gas Employees Industrial Union vy. Metropolitan Gas Co., 16 
C.A.R. 4, 15 (1922); The Fairest Method of Securing the “Harvester Judg- 
ment Standard” to the Workers, 16 C.A.R. 829 (1922); Statement by the Full 
Court, 17 C.A.R. 376 (1923). 
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This practice made it unnecessary for the parties to make 
repeated applications to the Court for variations in order 
to preserve the real purchasing power of the basic wage. 
In order to ensure that the workers were not deprived of 
the full equivalent of the “Harvester Standard” which 
Mr. Justice Higgins had set as a fair living wage, the 
Court added in 1921 a “loading” of 3s. to the basic wage 
intended to compensate workers for the lag in the adjust- 
ment of the basic wage to the cost of living which oc- 
curred in a period of rising prices.“* It was abandoned 
during the depression when steadily rising prices were 
no longer a standard phenomenon.*” 

The basic wage increase which was granted in 1937 
was in the form of a constant “prosperity loading”; that 
is, it was not subject to the automatic quarterly adjustment 
as was the rest of the basic wage, which the Court re- 
ferred to as the “needs” portion. This so-called “needs” 
portion was the basic wage which the Court had de- 
termined in its 1934 “fresh start” judgment, and it is 
something of a misnomer to refer to it as a “needs” basic 
wage. Although the Court in 1934 was preserving the 
general idea of a living wage for laborers and their 
families as distinguished from the secondary wage or 
margin for skill, the predominant criterion in setting that 
basic wage was “the capacity of the country’s aggregate 
industry.” In 1940 the Court again re-affirmed the prop- 
osition that since 1931 the guiding principle in setting 
the basic wage had been the capacity of industry as a 
whole to pay, but it continued the practice of automatic 
adjustment to changes in cost of living, except for the 
“prosperity loading” of 1937. When the Court granted 
an “interim” increase in the basic wage in 1946, that 7s. 
increase was included in the so-called “needs” portion 
and thus made adjustable while the 1937 increase con- 
tinued as a non-adjustable loading. And when the Court 


188 Ibid. 
189 Basic Wage Inquiry, 33 C.A.R. 144, 154 (1934). 
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granted its £1 a week increase in 1950, the total amount 
of the basic wage including the former so-called “needs 
portion,” the former so-called “prosperity loading” of 
1937, and the new £1 a week increase was made subject 
to the automatic quarterly cost-of-living adjustment. 
There was no discussion or analysis in the 1950 judgment 
of the pros and cons of whether the basic wage should 
be adjustable.” Apparently the Court recognized that it 
would have been anamolous to treat the 1937 increase 
any differently from the 1946 and 1950 increases, since 
they were all based on findings that the economic capac- 
ity of the country’s industries as a whole had risen. By 
continuing the automatic adjustment without discussion 
the Court apparently assumed that the traditional func- 
tion of the basic wage—to preserve a minimum living 
wage of a constant real value—was to continue until the 
next general inquiry into the country’s capacity to pay. 

However, in September, 1953 after thirty years of ex- 
perience with it, the Court abandoned the automatic ad- 
justment system. It was a unanimous decision of the 
Court™ primarily based on logic. The Court first noted 
that the basic wage determined in 1950 insofar as it in- 
cluded very considerable additions attributable entirely 
to economic considerations (the “prosperity loading” of 
1937, the interim increases of 1946, and the £1 a week 
increase of 1950) was based upon economic capacity and 
not upon the ethical concept of needs. Therefore, the 
Court reasoned, there is no ground for assuming that the 
capacity to pay will be maintained at the same level or 
that it will rise or fall coincidentally with the purchasing 
power of money particularly where so much of the pro- 
ductive effort depends for its value upon prices of ex- 


140 Chief Justice Kelly who dissented and would have awarded no increase 
had no occasion to discuss it, and Justices Foster and Dunphy simply made 
the order without explanation even as to the inclusion of the 1937 “prosperity 
loading” which had not been previously subject to the cost-of-living adjustment. 

141 The Court was made up of Chief Justice Kelly, and Justices Kirby, 
Dunphy and Morgan. Justice Foster was engaged in other work as a single 
judge. 
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ports and imports beyond the control of any Australian 
authority.” Two subsidiary reasons were given for the 
abandonment of the system: (1) it had been an acceler- 
ating factor in the rapid increase of prices which afflicted 
Australia in 1951 and 1952, and (2) the frequency of 
wage changes makes the planning of business transactions 
difficult and the calculating and record-keeping of wage 
rates costly. 

As a practical matter it is likely that the Court was 
induced to abandon automatic adjustments as the result 
of the experience of 1951 and 1952 with price inflation. 
After the Court’s £1 a week basic wage increase went 
into effect in December, 1950,** the “C” series consumer 
price index increased to such an extent in 1951 that the 
four quarterly automatic adjustments in the basic wage 
in that year totalled twenty-one per cent; in 1952, the 
automatic adjustments totalled an additional fifteen per 
cent.“ It is undoubtedly true that excess demand arising 
out of phenomenal wool prices was the most powerful 
inflationary force in the situation and that prices and 
wages would have had to rise even in the absence of 
the automatic adjustment system. But the impression was 
widespread that automatic adjustments were creating a 
vicious wage-price spiral.“ 

The feeling that something was wrong was especially 
current when, after the Government finally instituted a 
vigorous fiscal and monetary program against the infla- 
tion late in 1951, wool prices fell back to about the level 
prevailing before the extraordinary 1950-51 season, the 


142 Basic Wage and Standard Hours Case, 8 I.1.B. 683, 692 (1953). 

148 This represented a fourteen percent increase in the basic wage. 

144 Commonwealth Bureau of Census and Statistics, Monthly Review of Busi- 
ness Statistics. 

148 A theoretical statement of Keynes was often quoted to imply that the 
system was economically unsound. “If, as in Australia, an attempt were made 
to fix real wages . . . then there would be a certain level of employment 
corresponding to that level of real wages . . . whilst prices would be in un- 
stable equilibrium when investment was below it, and to infinity whenever it 
was above it.” Keynes, Tue General THEORY OF EMPLOYMENT, INTEREST 
AND Money, 169-70 ( cig quoted by Clark in an article in the Sydney 


Morning Herald, Jan. 24, 1 
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country was flooded in 1952 with the arrival of imports 
purchased in the previous year, unemployment began 
to develop, and a recession set in. In this situation the 
“C” series price index continued to rise, however, and 
the automatic adjustments in the basic wage continued 
to push wage costs up. The Court’s hearings of the em- 
ployers’ claim for a longer work week, a cut in the real 
basic wage and the abandonment of the automatic ad- 
justment began in September 1952 and concluded in 
August 1953. By that time economic conditions had 
definitely improved: the shock of the Governments’ tardy 
but vigorous fiscal and monetary measures had largely 
worn off, employment was increasing, export income was 
good, the flood of imports was under control, and the re- 
tail price index had settled down to such an extent that 
there had been only a two per cent increase in the basic 
wage over three quarters of 1953. Having been convinced 
of the undesirability of the automatic adjustment system, 
the Court concluded that this was an opportune time to 
abandon it—a period of relative stability when no im- 
mediate hardship would result to the workers. By the 
end of 1954 the “‘C” series index had been so steady that 
the automatic adjustment, had it not been abandoned, 
would have resulted in less than a two per cent increase 
in the basic wage.“ Although there was a loud outcry 
against the Court’s action in departing from what labor 
had. come to regard as an essential ingredient of “wage 
justice,” the unions’ attentions were primarily devoted 
during 1954 to winning an increase in margins. How- 
ever, if substantial increases in the cost of living occur 
in the future, industrial unrest will lead either to a growth 
in collective bargaining or to a more streamlined pro- 
cedure for hearing wage claims than the Court has 
hitherto employed.” There is a possibility that the 


1469 I.1.B. 1071 nc 1954 4 ae 

147 For a critical evaluation, see The Basic Wage and Standard Hours 
Inquiry in Australia, 1952-53, 69 Int. Lasour Rev. 570 (1954); Keg’ 
Laffer. Cost of Living Adjustments in Australian Wage Determination, 7 Inp 
AND Lasour Ret. Rev. 278 (1953). 
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Court will work out a system for varying both the basic 
wage and margins according to a combination of cost-of- 
living and capacity-to-pay considerations.** 


Present Standards for Basic Wage Determination 


In the 1953 case in which the automatic adjustment 
system was abandoned the Court refused the employers’ 
request for a basic wage decrease and the metal trades 
unions’ requests for an increase. In so doing the Court 
made an explicit statement as to the standards which were 
being used and which would be used in the future basic 
wage determinations. In general it was a logical and 
natural culmination of the historical development which 
has been analyzed herein. 

The Court made its most definite statement that the 
basic wage is determined according to national economic 
capacity to pay and not according to an ethical standard 
of needs.” The Court quoted with approval the state- 
ment of Justice Foster in the 1950 case that “this Court 
has long since abandoned ‘needs’ as the basis,” and did not 
mention the view of Chief Justice Kelly in the 1950 case 
that the Court must have regard for both the “needs” 
principle and the “capacity to pay” principle.” 

However, the Court did not close the door completely 
to the “needs” criterion. “If it is at any time asked to 
fix a basic wage on a true needs basis, the question of 
whether such a method is correct in principle and all 
questions as to the size of the family to be selected remain 
open.” ** And, in certain circumstances, needs would 
still be considered: “For instance, if the situation were 


148 See FoENANDER, BETTER EMPLOYMENT Revations, 194 (Melbourne 1954). 

149“What must be emphasized is that the basic wages prescribed in the 
awards of this Court are not living wages in the sense of having been assessed 
at amounts purporting to meet expenditures requisite to some standard of 
needs.” Basic Wage and Standard Hours Case, 8 1.1.B. 683, 715 (1953). 

160“Even if, by virtue of the inclusion of the so-called ‘needs’ adjustable 
portion in the wage of the 1937 finding, the needs concept could be said to have 
survived, it is clear that, as a result of the 1946 interim addition and the decision 
of 1950, the concept has had no part in the assessment of the current basic 
wage.” 8 L.I.B. at 690. 

1518 1.1.B. at 690. 
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shown to be such that a drastic reduction in wage costs 
was unavoidable, it may be that, inasmuch as there may 
be people receiving under the awards of the Court no 
more than the basic wage, justice and reasonableness 
might require part or the whole of the reduction to be 
effected (to the end of preserving at all costs a frugal 
standard of living to the basic wage earner) in the field 
of secondary wages, overtime, ‘penalty’ and other special 
rates.” *” 

But, except for this passing reference to needs, the en- 
tire 1953 judgment was devoted to an elaboration and 
application of the principle that the decision must depend 
upon the capacity of industry, judged in the light of the 
existing economic situation at the time of its making. 
The Court stated its intention to base its estimation of 
capacity to pay upon a study of certain “indicators” of 
the state of the economy, and those indicators were spe- 
cifically set out “in the hope that in future inquiries they 
may be accepted as representing the aspects of economic 
activity to which the Court will pay principal regard.” ** 

The Court then proceeded to make a detailed review 
of the available statistics which had been introduced in 
evidence before it on each of the indicators, finding, on 
the whole, the economy was fairly stable after a steep 
inflation and a mild recession, and that no change in the 
basic wage should be made to upset it. Once again, the 
extreme importance of the export-import position in 
Australian wage-fixing was apparent in the large part of 
the Court’s analysis which was devoted to various aspects 
of that subject. And once again the treatment of pro- 
ductivity played only a minor part in the Court’s de- 
liberations. However, there was a recognition of its im- 
portance and some ground for believing that it may play 

158 “Tn fine, time and energy will be saved in future cases if the parties to 
disputes will direct their attention to the broader aspects of the economy, such 
as are indicated by the following matters: Employment, Investment, Production 


and Productivity, Overseas Trade, Overseas Balances, Competitive Position of 
Secondary Industry, Retail Trade.” 8 I.I.B. at 700. 
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a larger part if reliable information on productivity be- 
comes available. 

It seems to the writer that the fundamental question in 
all of the basic wage inquiries since 1931 has been what 
is the highest real basic wage which the country’s indus- 
tries can afford. Even after the abandonment of the 
automatic cost-of-living adjustment in 1953, this will con- 
tinue to be the fundamental question, although the Court 
will have to consider it more frequently, because of the 
fact that money wages no longer automatically move with 
prices. If the Court in such a case decides that money 
wages should not be restored to a level to correspond 
with price movements, it should be recognized that this 
is a decision to change the real basic wage. An overall 
productivity per-worker index is needed to give a meas- 
ure of efficiency in which lies the basis for a higher 
standard of living. The Court could then consider sep- 
arately the extent to which other factors, such as the ex- 
port-import position, required a modified result. All this 
lies in the future, however, for the Court noted that al- 
though the general view seems to be that a gradual im- 
provement takes place in a community such as Australia 
if the whole field of production is looked at, no informa- 
tion has been presented to the Court upon which it has 
felt able to measure that improvement, however roughly. 
If, as some economic observers have suggested, Australian 
real wages have approximately kept pace with improve- 
ments in productivity, it is not because the Court has 
consciously raised real wages using that criterion; it is 
clear that the Court has always found the data on pro- 
ductivity to be too unreliable for use as a standard. 

The Court laid down certain general principles in the 
1953 case as to its duty and responsibility in exercising 
its functions which may be of great significance in future 
cases: 


Such is the function of arbitration that there is no room for 
expediency in its exercise. . . . The interests of “the persons 
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immediately concerned” and the “interests of society as a whole” 
must always both be considered by the Court. . . . It must 
settle industrial disputes upon terms which seem to it to be just, 
having regard to conditions which exist at the time of its de- 
cision. . . , There is no justice in acceding to a claim simply 
because it is made or because the industrial or economic power 
of the claimant may be exerted against the respondent or against 
the community if the claim be denied. . . . A just decision is 
not made if the Court refuses action which is shown to be 
proper, in the hope or expectation that some other authority will 
move; on the other hand, the Court will not make an award 
which will become just only if another authority moves to cor- 
rect the injustice.*** 
The reader might ponder the meaning of the last sentence 
as applied to the dilemma of the Court when consider- 
ing a basic wage cut in a depression or a basic wage in- 
crease in an inflationary period faced with an elected 
Government which, for political reasons, is slow to in- 
stitute fiscal and monetary measures. 

With respect to procedure, the Court enunciated two 
important principles in the 1953 case. First, although 
the Commonwealth Conciliation and Arbitration Act 
states that “the Court shall not be bound to act in a 
formal manner and shall not be bound by any rules of 
evidence but may inform its mind on any matter in such 
manner as it thinks just,” ** the Court made it clear that 
“the information upon which it acts should have been 
acquired in a fashion which takes account of the require- 
ments of what is termed natural justice. The parties 
concerned should know what the Court (that is to say, 
the Court and not merely the individual members of the 
Bench) is proposing to use for the informing of its mind. 
They should be given the opportunity to protest against 
or to criticize the recourse thereto which is being pro- 
posed.” ** This principle will need to be borne in mind 
in considering measures for making the basic-wage-setting 
process more. speedy and efficient. Secondly, the Court 
adopted the view that “the primary rule that a claimant 

154 Jd, at 698. 


155 Jd. at 698. 
156 J bid. 
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is required to substantiate his claim should always be 
observed. ... The burden of proving the grounds upon 
which a claim is put forward must, therefore, rest 
squarely upon the claimant . . . the Court has not been 
satisfied that the employers have discharged the onus of 
proving that the present situation calls for a reduction 
in... the basic wage.” *** Now that it has abandoned 
the automatic adjustment system, the Court might well 
take the view that the burden of proof would rest upon 
the party which opposes the adjustment of the basic wage 
to correspond with changes in the cost of living. How- 
ever, any statements about burden of proof in this field 
are chiefly of importance in revealing whether the Court 
is going to take a flexible attitude, or an attitude of leav- 
ing the basic wage as it is unless there are very strong 
considerations in favor of changing it. There is a good 
deal of truth in Mr. Justice Foster’s statement, “He [the 
arbitrator] may quote pages of figures and reams of eco- 
nomic opinions; in the last analysis it must rest upon 
his judgment.” ** 


SUMMARY AND CONCLUSIONS 


The concept of the “basic wage” has evolved over the 
past half-century from the minimum wage for an un- 
skilled laborer to the foundation element in each worker’s 
wage—that part which has no reference to particular skill 
required for the job or other special circumstances in- 
volved in the work or the industry. Whenever the basic 
wage is revised the impact is much greater than, for 
example, the raising of a statutory minimum wage in the 
United States, for it means that the foundation element 
in each worker’s award wage will be changed, thus chang- 
ing his total award wage. 

The procedure for setting the basic wage has changed 
in the course of Australian labor history from the arbi- 


157 Tbid. at 698. 
188 Basic Wage Inquiry, 68 C.A.R. 698, 819 (1950). (Clarification added.) 
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tration of disputes in particular industries to the periodic 
general inquiry for all industries combined. Finding by 
experience that whatever was decided about the basic 
wage in one case would have to be applied, in order to 
be consistent, in other cases, the Court gradually de- 
veloped a procedure by which a consolidated hearing 
could be held from time to time when all unions and 
employer associations within the Court’s jurisdiction 
could present evidence and argument. The standards 
used in fixing the basic wage are largely within the dis- 
cretion of the Court. The only statutory standard is 
“fair and reasonable.” Over the past 50 years the stand- 
ards have changed from predominantly a “needs” basis 
to predominantly a “capacity to pay” basis. 

Experience has shown that, to date at least, it has 
not been feasible actually to measure the basic wage by 
any thoroughgoing assessment of family needs, because 
of the difficulty in getting agreement as to what are es- 
sential needs and what is the size of the family unit. Even 
if such agreement could be reached, economic conditions 
would still dictate whether such a “needs” basic wage 
could be paid. Consequently, the dominant principle in 
fixing the basic wage has become “the highest wage which 
the country’s industry, in all of its primary, secondary 
and tertiary forms, has the capacity to pay.” This is a 
very vague standard, and the Court proceeds pragmat- 
ically to receive and analyze statistics as to various “indi- 
cators” of the state of the economy, to evaluate the esti- 
mates of economists as to the effect which a change in 
the basic wage would have, and finally to come to its own 
personal judgment on the facts. 

Adjustment of the basic wage to changes in the cost-of- 
living was a settled policy for 30 years until 1953.*° The 
shift in emphasis to “economic capacity” as the primary 

189A study of a cross-section of collective agreements in the U. S. in 1953 
indicated that about one-fourth of the contracts contained automatic cost-of- 


living wage escalator clauses. 1 CoLLecrive BARGAINING NEGOTIATIONS AND 
Contracts 15: 404. 
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criterion in fixing the basic wage has led to the abandon- 
ment of the automatic adjustments on the ground that 
changing retail price levels do not necessarily coincide 
with national “capacity to pay.” The cost-of-living will, 
in the future, be only one factor in determining the basic 
wage.*” 

With the abandonment of the automatic adjustment 
system, it is anticipated that basic wage cases will be 
much more frequent than in the past. There will be a 
need for the Court to develop more speedy and efficient 
procedures. The explicit enumeration in the 1953 case 
of the “indicators” which the Court regards as relevant 
—and the branding of some types of evidence as irrele- 
vant—are steps in that direction. The requirement of the 
submission of economic briefs prior to the oral hearings 
would save time and encourage a more organized pres- 
entation. Parliament’s provision in 1947 for an office of 
Economic and Industrial Research’ to be attached to 
the Court appeared to be a promising means of improv- 
ing the efficiency of the Court’s work, but it has never 
been set up. Admittedly, there would be serious problems 
as to its role; its findings would have to be introduced 
in open Court, subject to cross-examination as to sources, 
and its most useful data might not be obtainable unless 
the sources were kept confidential. = 

Commonwealth and State Governments often intervene 
in these basic wage inquiries, but usually they respect the 
independent status of the Court and do not try to impress 
their views on it. On a number of occasions it has been 
politically convenient that the party in power does not 
have the direct responsibility for wage-fixing under the 
Constitution. 

In some respects it seems anomalous that the fixing of 


160 The federal executive of the Labor Party pledged itself, however, to devise 
means of restoring the automatic adjustment system if it regains control of the 
government. See Suspension of Wage Escalation in Australia, 77 MonTHLY 
Lasour Review 177 (1954). 


161 Commonwealth Conciliation and Arbitration Act, sec. 106. 
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the basic wage should be left in the hands of judges with 
life tenure rather than in the hands of the government 
which is responsible to the electorate for other aspects 
of economic policy.” However, there are definite ad- 
vantages in having the basic-wage-setting process re- 
moved from the arena of party politics. The judges of 
the Arbitration Court, imbued with the traditions of 
British justice, have paid attention to the preservation of 
fundamental principles of due process of law, such as 
adequate notice to the parties, fair hearing, and the op- 
portunity to cross-examine witnesses and obtain a dis- 
closure of the sources of their data. The problem is how 
to respect these safeguards, which do add to the public 
acceptability of the awards, without causing too much 
restiveness and frustration through legalism and delay. 
Since the standards and criteria which the Court has 
evolved for fixing the basic wage are largely dependent 
upon the analysis of economic data, it is essential that 
the Court be supplied with better tools to do its work. 
More adequate statistics are needed, particularly as to 
the crucial factor of productivity, and more adequate 
means of communication are needed with other branches 
of the government which have the responsibility for de- 
termining other aspects of economic policy.’ 


162 The Labor Party has tried several times without success to amend the 
constitution to give the federal parliament general power over industrial matters. 

163 Cf. P. H. Partridge, Is Arbitration Enough—a Political Scientist's View- 
point (1946); D. W. Oxnam, Some Economic and Social Consequences of the 
Australian System of Wage Regulation, in PRocEEDINGS OF THE AUSTRALIAN 
InstITUTE oF Poriticat Science, (1952). 
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EDITORIAL NOTES 


DOES FORUM NON CONVENIENS STILL EXIST IN THE 
FEDERAL SYSTEM?: A NEW LOOK AT SECTION 
1404(a) OF THE JUDICIAL CODE 


The Constitution of the United States declares that the judicial 
power of the federal courts extends to all cases at law or in equity 
which arise under the Constitution, the laws of the United States 
and to treaties made thereunder.’ In early years federal courts clung 
jealously to jurisdiction.* By contrast, approximately 100 years later 
federal courts were declining to exercise jurisdiction in the name of 
forum non conveniens, and within another twenty years the Congress 
had enacted a similar provision into law.* 

The doctrine of forum non conveniens is not of American origin; 
it is a conflict of laws rule emanating from Scotland and England.‘ 
Perhaps in some respect this tends to explain the confusion that has 
arisen in the application of the doctrine and the statutory provision, 
Section 1404(a). The Supreme Court laid down rules for the appli- 
cation of the doctrine of forum non conveniens to cases at law,° and 
in a recent case has done much the same with Section 1404(a).° 

In the case of Norwood v. Kirkpatrick" it was held that the tests 
relating to the application of forum non conveniens do not apply to 
1404(a). The necessity for this opinion is indicated by the confusion 
following the enactment of the statutory provision which found some 
courts viewing the section as a codification of forum non conveniens. 
Prior to this decision some federal courts felt that forum non conven- 





1U..S. Const. Art. III, §2, cl. 1. 

2 Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821). “We have no 
more right to decline the exercise of jurisdiction which is given, than to usurp 
that which is not given. The one or the other would be treason to the Consti- 
tution.” In this connection see also Hyde v. Stone, 61 U.S. (20 How.) 170, 175 
(1857) where it was stated that “. . . the courts of the United States are bound 
to proceed to judgment, and to afford redress to suitors before them, in every 
case to which their jurisdiction extends. They cannot abdicate their authority 
or duty in any case in favor of another jurisdiction”; and more recently Com- 
monwealth Trust Co. of Pittsburgh v. Bradford, 297 U.S. 613, 618 (1936); 
“Jurisdiction having been properly invoked, it became the duty of the trial court 
to determine the issues. . .” 

8 “For the convenience of parties and witnesses, in the interest of justice, a 
district court may transfer any civil action to any other district or division where 
it might have been brought.” 62 Stat. 937, 28 U.S.C. §1404(a) (1948). See 
section II infra. 

4The case most quoted for this proposition is Clements v. Macauley, 4 
Macph. 583 (Ct. Sess. 1866 [Scotland] ). 

5 Gulf Oil yong, Gilbert, 330 U.S. 501 (1947). 

— v. Kirkpatrick, —U.S.—, 99 L.ed. (Advance p. 461) (April 11, 


7 See note 6 supra. 
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iens no longer existed but was swallowed up by the statutory enact- 
ment. The Supreme Court has reaffirmed the contention that forum 
non conveniens exists separately as a part of the inherent discretion- 
ary powers of the federal courts. 

The purpose of this note is to consider the history and application 
of forum non conveniens with a view of offering some explanation 
as to its applicability and the applicability of Section 1404(a) in given 
situations. It is felt that to understand clearly the scope given to 
Section 1404(a) by the Supreme Court, it is necessary to study the 
older doctrine. Therefore, this paper will begin with a consideration 
of forum non conveniens, and then will compare forum non conven- 
iens with Section 1404(a). The third section will treat the applica- 
tion of the dismissal doctrines to causes arising under special venue 
statutes. 


Forum Non ConvENIENS: History AND APPLICATION 


The doctrine of forum non conveniens was a creature of Scottish 
law. It was used interchangeably with a similar doctrine of forum 
non competens in situations where the court wished to decline juris- 
diction. The plea was not considered to raise a question of jurisdic- 
tion but merely one of court policy.* In essence the plea of forum non 
conveniens admitted that the court of the forum had jurisdiction of 


the parties and the cause but stated that there was another court 
which could better determine the questions at issue. It assumes the 
existence of another court having jurisdiction of the parties and cause. 
The plea was granted only in exceptional situations. The difficulty 
which arose was in trying to formulate some rules for the application 
of the doctrine. It is obviously a discretionary doctrine, but one 
which must not be left to unbridled judicial whim.® The case of 
Societe du Gaz v. Societe Anonyme de Navigation *® offered several 
tests which have since been adopted. Lord Chancellor Cave summed 
up, “. .. [I]f in any case it appeared to the Court, after giving con- 
siderations to the interests of both parties and to the requirements of 
justice, that the case could not be suitably tried in the Court in which 
it was instituted, and full justice could not be done there to the par- 
ties, but could be done in another Court, then the former Court might 
give effect to the plea by declining jurisdiction and permitting the issues 

® Macadam v. Macadam, 11 Macph. 860 (Ct. Sess. 1873). 

® See the statement of the Lord Ordinary quoted in Clements v. Macauley, 
4 Macph. 581 (Ct. Sess. 1866). “(The plea of forum non conveniens] is an 
exceptional ground for refusing to entertain an action competent in itself, and 
as to which the Court has undoubted jurisdiction. It is necessarily a matter of 
judicial discretion and . . . the Court will always exercise a jealous caution in 


listening to the plea.” 4 Macph. at 586. 
10 [1926] Sess. Cas. (H.L.) 13 (1926). 
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to be fought out in the more appropriate Court.” ** Lord Shaw stated 
the rule: “If in the whole circumstance of the case it be discovered 
that there is a real unfairness to one of the suitors in permitting the 
choice of a forum which is not the natural or proper forum, either on 
the ground of convenience of trial or the residence or domicile of par- 
ties, or of its being either the locus contractus, or the locus solutionis, 
then the doctrine of forum non conveniens is properly applied.” ** 
“No doubt, the mere balance of convenience is not enough. One is 
drawn to the wider consideration of all the available facts.” ** Lord 
Sumner contributed this definition: “Is the other forum .. . ‘more 
convenient and preferable for securing the ends of justice’? .. . If you 
read it as ‘more convenient’, that is to say, preferable, for ‘securing the 
ends of justice’, I think the true meaning of the doctrine is arrived 
at.”** This case attempted to lay down a definitive statement as to 
the surrounding circumstances necessitating the application of forum 
non conveniens. It accepted without question the propriety of the 
doctrine in English law.** 

Up to this time the doctrine of forum non conveniens was virtually 
unknown in American law although it has been suggested that Amer- 
ican courts were refusing to exercise jurisdiction on similar grounds.** 
Certainly the doctrine of forum non conveniens was accepted in state 
courts long before it was recognized in the federal system.*’ With the 
coming of the twentieth century and increased ease of communications, 
the courts were faced with crowded dockets which some felt were 
caused in part by complainants “shopping” for better verdicts.** The 
proposal was made that forum non conveniens might help to solve the 


11 Jd. at 16-17. 
12 Jd. at 20. 
23 Jd. at 19. 


14 Jd, at 22. The writer has been able to find only one case where a court 
has declined jurisdiction where no other court would be available. Williams v. 
North-Eastern R. Co., 11 Rettie 596 (Ct. Sess. 1884). 


15 The earlier case of on v. Bank of Scotland, (1906) 1 K.B. 141, 75 
L.T.R. (n.s.) 218 (C.A. 1905) had accepted the doctrine into English law. The 
famous Rufus Isaacs stated the policy underlying the doctrine in his argument: 
“The Court has an inherent discretionary power to stay proceedings where the 
bringing of an action is vexatious and oppressive and an abuse of the process of 
the court.” 75 L.T.R. (n. s.) 219. 


16 Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 
29 Corum. L. Rev. 1, 22 (1929). 


17 One of the earliest cases on record of an American Court exercising its 
discretionary power to refuse to accept a cause over which it had jurisdiction 
was aye v. Thomas, 14 Johns. 134 (N.Y. 1817). 


18 Blair, op. cit. Davis v. Farmers’ Co-operative Bante Company, 262 U.S. 
312, 316 (1903). note 2 of opinion of Brandeis, J. While not dealing with fed- 
eral courts, this shows the scope of the problem facing the courts. See also 37 
Yate L. J. 983, 985 (1928). 
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problem.’® This idea was soon discredited.” It was recognized that 
the real end of the use of the doctrine was to attain substantial justice 
in the action and to the parties involved. This involved a return to 
the general concept of weighing the inconvenience to the parties. “The 
court will not hold its hand unless there be, in the circumstances of 
the case, such hardship on the parties setting up the plea as would 
amount to vexatiousness or oppression if the court persisted in exer- 
cising jurisdiction. The inconvenience, then, must amount to actual 
hardship, and this must be regarded as a condition sine qua non of 
success in putting forward a defense of forum non conveniens .. . 
for the general rule is that a court possessing jurisdiction must exer- 
cise it unless the reasons to the contrary are clear and cogent.” ** 
Clearly the plea is made to the discretionary equity powers of the 
court.”* 

The definitive American case on the subject of forum non conven- 
iens is Gulf Oil Corp. v. Gilbert.2* Here suit was started in the South- 
ern District of New York by a resident of Virginia for a tort alleged 
to have been committed in the latter state. Defendant corporation 
was a non-resident but was qualified to do business in New York. 
The district court refused to hear the case, but this decision was re- 
versed in the circuit court.** On further appeal, the Supreme Court, 
in upholding the district court, pointed out that the witnesses and the 


proof were in Virginia, that both parties were available for suit there, 
that Virginia law would apply, and that the only reasons offered by 
plaintiff for selecting the New York forum were that his attorney 


19 Blair, op. cit. 

20 It may be doubted whether the doctrine was ever grey for this — 
“Obviously the Court cannot allege its own $308) hen” pS; amount of i 
own business ...as a proma & a rane os ome, 2h Cas. (H.L.) at 21. a 
Meredeth v. Winter Haven, 320 U.S (1983). "“T believe that a party 
litigant should not be prejudiced by a transitory and variable status of a 
pacts 2 * ae .’ Sherman vy. B.&O. R.R. Co., 122 F. Supp. 492, 493 (W. D. 

‘a 

21 Grips, INTERNATIONAL LAW OF JURISDICTION OF ENGLAND AND SCOTLAND, 
212, 213 (1926). Bigs 

22 Sun Oil Co. v. Lederle, 199 F.2d 423 (6th Cir. 1952). “Application of 
the doctrine of forum non conveniens is entrusted to the discretion of the District 
Court to be exercised upon equitable considerations. . . .” Hopson v. Hopson, 
221 F.2d 839, 842 (D.C. Cir. 1955). See also Fifth and Walnut. v. Loew’s, Inc., 
Lg: Supp. 64 (S.D. N.Y. 1948) ; Hayes v. Chicago, R.I. & Pac. R.R. Co., 79 

F. Supp. 821, 824 (D.Minn. 1948). a doctrine of forum non conveniens is 
bottomed upon the right of the Court in the exercise of its equitable powers to 
refuse the imposition upon its jurisdiction of the trial of cases, even though the 
venue is properly laid, if it appears that, for the convenience of the litigants and 
the witnesses, in the interest of justice, the action should be instituted in another 
fofum where the action might have been brought.” It is interesting to see that 
here forum non conveniens is defined in the terms of § 1404(a) which was only 
recently enacted. This is part of the attempt to define both doctrines in similar 
terms which has led to the problem under consideration in this paper. 

23 330 U.S. 501 (1947). 

24153 F.2d 883 (2d Cir. 1946). 
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resided there and that a Virginia jury could not adequately compre- 
hend the large damages sought. The court then laid down certain 
considerations for applying forum non conveniens. 


[I]t has not been attempted to catalogue the circumstances 

which will justify or require either grant or denial of remedy. 
The doctrine leaves much to the discretion of the court to which 
plaintiff resorts, and experience has not shown a judicial tend- 
ency to renounce one’s own jurisdiction so strong as to result 
in many abuses. .. . 
Important considerations are the relative ease of access to sources 
of proof; availability of compulsory process for attendance of 
unwilling, and the cost of obtaining attendance of willing, wit- 
nesses ; possibility of view of premises, if view would be appro- 
priate to the action; and all other practical problems that make 
trial of a case easy, expeditious and inexpensive. There may 
also be questions as to the enforceability of a judgment if one is 
obtained.” 


* * * 


There is an appropriateness, too, in having the trial of a diversity 
case in a forum that is at home with the state law that must 
govern the case, rather than having a court in some other forum 
potengie problems in conflict of laws, and in law foreign to 
itself. 


It was also pointed out that plaintiff may not, by his choice of 
forum, “vex”, “harass”, or “oppress” his opponent by inflicting upon 
him some expense or trouble not necessary to his own right to pursue 
his remedy.*” However, the court emphasized the fact that the choice 
of forum is an advantage given to plaintiff which should not be lightly 
taken away.”* 

There was a strong dissent on the ground that a federal court should 
not decline jurisdiction in a simple tort action for damages.”® It was 
pointed out that courts trying admiralty and equity cases have been 
permitted at times to decline to exercise jurisdiction, but it was felt 


25 330 U.S. at 508. 

26 Jd. at 509. 

27 Id. at 508. 

28 “But unless the balance is strongly in favor of defendant, the plaintiff’s 
choice of forum should rarely be disturbed.” 330 U.S. at 508. See also S.E.C. 
v. Wimer, 75 F. Supp. 955 (W.D.Pa. 1948). 

29 “There are strong arguments presented . . . why federal courts exercising 
their common law jurisdiction should have the discretionary powers which 
stall courts have always possessed in dispensing equitable relief. I think 

strong arguments could be advanced to show that they should not. . 
The Ce ourt’s new rule will thus clutter the very threshold of the federal courts 
with a preliminary trial of fact concerning the relative convenience of forums. . . 
As penalty for error, the injured individual may not only suffer serious financial 
loss . . . but discover that his claim has been barred by the statute of limita- 
tions in the proper forum while he was erroneously pursuing it elsewhere.” Id. 
at x 5 
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that “[t]his exception is rooted in the kind of relief which these courts 
grant and the kind of problems which they solve.” *° 


But this Court has, on many occasions severely restricted the 
discretion of district courts to decline to t even the extra- 
ordinary equitable remedies. . . . Previously federal courts have 
not generally been allowed .. . to dispose even of equity cases 
solely on a trial court’s judgment of the relative convenience of 
the forum for the parties themselves.** 

* * * 


No such discretionary authority to decline to decide a case, how- 
ever, has, before today, been vested in federal courts in actions 
for money judgments deriving from statutes or the common law.** 


Thus, forum non conveniens became acceptable even for a purely 
legal action. Aside from the factors mentioned here courts have also 
considered the questions of whether certain multiple defendants were 
amenable to suit in the forum,** or amenable to service of process in 
the domiciliary court.** However, a miniscule difference in distance 
for witnesses to travel is not to be considered.* 

The dissent in the Gulf Oil case recognized that there might be 
injustice to the plaintiff in dismissing the action.** ‘The minority 
pointed to the factors of expense in commencing an action, and the 
peril of the statute of limitations. Justice Black felt that to adopt the 
doctrine of forum non conveniens would amount to judicial legislation. 


Neither the venue statute nor the statute which has governed 
jurisdiction since 1789 contains any indication or implication that 
a federal district court, one satisfied that jurisdiction and venue 
requirements have been met, may decline to exercise its juris- 
diction. . . . I do not think that this Court should, 150 years after 
the passage of the Judiciary Act, fill in what it thinks is a defi- 
ciency in the deliberate policy which Congress adopted. Whether 
the doctrine of forum non conveniens is good or bad, I should 
wait for Congress to adopt it.*" 


80 Jd. at 514. 

81 Jd. at 514. 

32 Jd. at 515. 

338 Ferguson v. Ford Motor Co., 89 F. Supp. 45 (S.D.N.Y. 1950). 

34 Overfield v. Pennroad Corp., 113 F.2d v4 ‘(3rd Cir. 1940). Here the Dela- 
ware court was without a means of securing attendance of the 

35 Di Lei La v. —— Valley R.R.Co., 7 F.R.D. 192 (S.D. 
netic Engineering & Mfg. Co. v. Dings Magnetic Separator Co. he 86 F. Supp. 13 
(S.D.N.Y. 1949, 1550): Fifth & Walnut, Inc. v. Loew’s, Inc., 76 F. Supp. 64 
(S.D.N.Y. 1948}. “The doctrine requires the moving party to "show more than 
a limited oe of added convenience in trying the case in a different jurisdic- 
tion. .. . [It can be concluded] that the minute discrepancy in mileage as between 
Pittsburgh and Fairmont or Martinsburg, West Virginia, in view of the flexi- 
bility and speed of modern trans tion, should not ag plaintiff of his 
aoa forum.” Sherman v. B.&O. R.R. Co., 122 F. Supp. 492, 493 (W.D. Pa. 

8¢ cf. Rogers v. Guaranty Tr. Co. of er York, 288 U.S. 123, 139 (1933). 
“Thus after approximately two P heoe of litigation in state and federal courts, 
all of which could, and I think should, have 1 eee the case on the merits, the 
plaintiff must now start the litigation afresh. . 

37 330 U.S. at 513, 517. 









214 





THE GEORGE WASHINGTON LAW REVIEW 


The policy of forum non conveniens may be stated as a weighing 
of the elements of convenience to the parties, to the witnesses and to 
the court involved. It is an attempt to attain a better brand of jus- 
tice by trying a case where each party will be best able to introduce 
evidence. However, forum non conveniens also recognizes the tradi- 
tional advantage given to the plaintiff in choosing his forum. Al- 
though this point should not be overemphasized, it is well to recog- 
nize that a dismissal entails considerable inconvenience. Therefore, 
it may be concluded that forum non conveniens is a “safety valve” 
doctrine, and one not easily invoked. Less than two years after Jus- 
tice Black expressed his preference for the legislative approach, —_ 
gress enacted Section 1404(a) of the Judicial Code. 


THE EFrect or Section 1404(a) 


Title 28, section 1404(a) provides, “For the convenience of par- 
ties and witnesses, in the interest of justice, a district court may 
transfer any civil action to any other district or division where it might 
have been brought.” ** It was felt that this subsection would cure 
some of the ills then found in the administration of certain federal 
statutes conferring special venue privileges. 


Subsection (a) was drafted in accordance with the doctrine of 
forum non conveniens, permitting transfer to a more convenient 
forum, even though the venue is proper. As an example of the 
need of such a provision, see Baltimore & Ohio R. Co. v. Kepner, 
1941,... 314 U.S. 44... which was prosecuted under the Fed- 
eral Employees’ Liability Act in New York, although the acci- 
dent occurred and the employee resided in Ohio. The new sub- 
section requires the court to determine that the transfer is neces- 
sary for convenience of the parties and witnesses, and further, 
that it is in the interest of justice to do so.** 


Thus instead of the dismissal, which is mandatory under forum non 
conveniens, a court is permitted to transfer the action. A transfer 
prevents the running of the statute of limitations against an unfortu- 
nate plaintiff.*° However, some of the courts began to treat section 
1404(a) as being merely a statutory recognition of the doctrine of 


38 62 Strat. 937 (1948), 28 U.S.C. sree) (1952). 

89 The Revisor’s —- have been printed and cited in many places. This 
quotation is taken from 28 U.S.C.A. 1404 a) following the text of the rule. 

40 Barron, The Judicial Code 1948 Revision, 8 F.R.D. 439, 442 (1949). “For- 
merly a district court had no such power. If it declined to consider a case on 
the ,ground of forum non conveniens it could only dismiss. It could not trans- 
fer.” See also Galston, dn Introduction to the New Federal Judicial Code, 8 
F.R.D. 201 (1949). “Unlike the former statutes, the Code deals in § 1404 
with forum non conveniens along modern and sensible lines for judicial adminis- 
tration. ereas princip of forum non conveniens resulted in t ismissa 

Wh les of fi Ited in the di 1 

of an action, the doctrine now results in a transfer.” Moore, COMMENTARY ON 
THE U.S. Page Cope, 199 (1949) ; Ferguson v. Ford Motor Co., 89 F. Supp. 
45 (S.D.N.Y. 1950). 
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forum non conveniens of previous years.** Others realized that the 
new section gave powers to the judge in addition to those already 
exercised in the name of forum non conveniens. In All States Freight, 
Inc. v. Modarelli ** the court noted that some district judges were 
applying section 1404(a) with limitations imposed by the Supreme 
Court in the Gulf Oil and Koster * decisions. It then remarked, 


The forum non conveniens doctrine is quite different from Sec- 
tion 1404(a). That doctrine involves the dismissal of a case 
because the forum chosen by the plaintiff is so completely inap- 
propriate and inconvenient that it is better to stop the litigation 
in the place where brought and let it start all over again some- 
where else. It is quite naturally subject to careful limitation for 
it not only denies the plaintiff the generally acccorded privilege of 
bringing an action where he chooses, but makes it possible for 
him to lose out completely . . . in the forum finally deemed appro- 
priate. Section 1404(a) avoids this latter danger. Its words 
should be considered for what they say, not with preconceived 
limitations derived from the forum non conveniens doctrine.“ 


In the case of Latimer v. S/A Industrieas Reunidas F. Matarazzo * 
the court found that section 1404(a) had not limited the application 
of forum non conveniens to cases which are capable of being trans- 
ferred from one federal district to another for otherwise “it would 
be a denial of a federal court’s inherent power to refuse jurisdic- 
tion. ...” “© In De Sairigne v. Gould * the court found that there was 
no Congressional intent that section 1404(a) should codify the law 
of forum non conveniens so as to limit its application to cases which 
are capable of being transferred from one federal district to another. 
These last two cases involved situations where the other available 
forum was a foreign court “* so that transfer was impossible. How- 


; ad v. New York, N.H. & H.R.R. Co., 88 F. Supp. 568 (S.D.N.Y. 


42 196 F.2d 1010 (3rd Cir. 1952). 

48 Koster v. Lumbermens Mutual Casualty Co., 330 U.S. 518 (1947). 

44196 F.2d at 1011. 

4591 F. Supp. 469 (S.D.N.Y. 1950). 
_ #891 F. Supp. at 471. This case deals with a foreign defendant and an Amer- 
ican plaintiff whose only other forum would have been Brazil. The forum was 
found inconvenient for defendant in that all his witnesses lived in Brazil and 
talked Portuguese. But there was no evidence of any intent to harass defend- 
ant. “The simple fact is that there is no other forum in the United States where 
this inconvenience would not be attendant.” 

4783 F. Supp. 270 (S.D.N.Y. 1949). i 

48 83 F. Supp. at 273. This case involved an action brought by a 
citizen who was faced with a plea that a foreign court would be 
venient forum. Thus the case is not one in which a transfer to 
is possible. However, the words of the court are broad 
situation where there existed another forum in this coun 
able of taking the transfer (such as a state court), where di 


would be possible and the only alternative to incon 
defendant. 
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ever, in Aircraft Marine Products, Inc. v. Burndy Engineering Co. 
plaintiff’s only justification for its choice of forum was its need of 
testimony of certain witnesses living in California and that the courts 
in New York were two years in arrears in non-jury actions. In 
granting defendant’s motion to transfer the court. said: 


[W]e are of the opinion that the section [1404(a)] is of broader 
application than the doctrine [of forum non conveniens]. Neither 
the Supreme Court nor the Court of Appeals, Ninth Circuit, has 
ruled on the question, but many of the courts which have con- 
sidered the matter have held that the section is applicable to more 
cases. It must be admitted that there are also many courts which 
take the opposite view. .. .°° (Clarification added) 


It has been stated that the eit of section 1404(a) should be read 
free from any limitations imposed by previous decisions on forum non 
conveniens,** and some Courts have felt that the discretionary power 
of forum non conveniens was not taken away by the statute.** The 
words of the court in Gross v. Owen ** are particularly apposite: 


But, appellants argue, 1404(a) operates to deprive the District 
Court of the power to dismiss when the doctrine of forum non 
conveniens is invoked. The law is exactly the reverse, for the 
statute took nothing from the courts. Rather it conferred a new 
and additional authority to transfer a proper case where previ- 
ously the court had no alternative but to dismiss." 


Despite the decisions in the National City Lines ** and Collett ** 
cases the circuit courts divided on the issue as to whether section 
1404(a) actually gave trial judges broader discretionary powers than 


4996 F. Supp. 588 (S.D.Calif. 1951). 

5096 F. Supp. at 593. This language was cited in the Norwood case, infra. 
It is interesting to note that here the court compelled plaintiff to explain his 
reasons for bringing suit in the particular forum, and then treated his explana- 
tion as part of the evidence in deciding whether the forum was inconvenient. 
This in itself is a distinct change from the doctrine of forum non conveniens 
where the burden is on defendant to show convincing proof of harassment. or 
vexation. “In any balancing of conveniences, a real showing of convenience by 
a plaintiff who has sued in his home forum will normally Sane the none 
venience that defendant may have shown.” Koster v. (American) Lum 
Mutual yg Co., 330 U.S. 518, 524 (1947). Defendant bears the burden 7 
weoty. balance in his favor. Strypek v. Schreyer, 118 F. Supp. 918 
(3. ares 1954) Markantonatos v. Maryland “Drydock Co., 110 F. Supp. 862 


51 See note 44, su 

52 See De Sai Se Gone 83 F. Supp. 270, 273 (S.D.N.Y. 1949). “Plaintiff 
insists . dat action 1404(a) of the new Judicial Code . . . has codified the 
law of ‘saan non conveniens so as to limit its application to cases which are 
cache, of being transferred from one federal district to another ‘for the conven- 
somes of parties and witnesses, in the interest of justice.’ I think this contention 

lainly unsound, for it would strip a federal court of its inherent power to 

velabe jurisdiction in cases which should not have been brought here but should 
have been brought in a foreign jurisdiction. . . . There is nothing in the 
or Lng! of the section to indicate that Congress had any such intention. 

et 4 rs 94 (D.C.Cir. 1955). 

at 96. 

55 United States v. National City Lines, Inc., 337 U.S. 78 (1949). 
56 Ex parte Collett, 337 U.S. 55 (1949). 
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existed under the older doctrine. The Third and Fourth circuits felt 
that the powers given by the statute were supplementary to those 
already possessed. The Second and Sixth circuits took the opposite 
view and held that the section was encompassed by the limitations 
imposed by the Supreme Court in the Gulf Oil case." 

The Supreme Court resolved the conflict in the case of Norwood 
v. Kirkpatrick.** In this case the district judge had granted a motion 
for transfer under section 1404(a) but stated that if he had been free 
to construe section 1404(a), he would have denied the transfer be- 
cause, in his view, it called for an application of the stricter rule of 
forum non conveniens as laid down in the Gulf Oil case. However, 
the district court felt bound by the decision of the Third Circuit Court 
in the Modarelli case.** The question presented was whether the Third 
Circuit had correctly construed the statute. Justice Minton speaking 
for the majority stated: 


When Congress adopted 1404(a), it intended to do more _ 
just codify the existing law on forum non conveniens, .. . 
harshest result of the application of the old doctrine of "tre 
non conveniens, dismi of the action, was eliminated by the 
provision in 1404(a) for transfer. When the harshest part of 
the doctrine is excised by statute, it can hardly be called mere 
codification. As a consequence, we believe that Congress, by the 
term “for the convenience of parties and witnesses, in the inter- 
est of justice,” intended to permit courts to grant transfers upon 
a lesser showing of inconvenience. This is not to say that the 
relevant factors have changed or that the plaintiff’s choice for 
forum is not to be considered, but only that’ the discretion to be 
exercised is broader.* 


The majority view was balanced by a strong and cogent dissent 
based in part on the language of the Revisor’s Notes ** and in part 
on the language of the section itself. Justice Clark gave expression 
to the problem of interpretation : 


As words on a page torn from the history of judicial devel 
ment, this direction is utterly meaningless. How great must 
the inconvience before a judge would feel justified in ordering a 
transfer? When would it be “in the interest of justice” to do so? 
It is not difficult to imagine the baffled reactions of our judiciary 
were this mandate not accompanied by some explanation, were 
it not preceded by some experience in dealing with pleas to de- 
cline suits because of inconvenience and injustice. 


57 Ford Motor Co. v ea MOP s 2 Oe 1950) ; Ary oe es Koscinski, 
188 F.2d 537 (6th Cir, istiy’ The posi of the District of Columbia Circuit 
is stated in Gross v. Owen, 221 F.2d cre (D. (DC. Cir. viet note 53, supra. 

58_U.S.—, od L.ed. (Advance p. 461) (April 11, 1955). 

59 See note 44, supra. 

60 99 L.ed. (Advance p. 463). 

61 See note 39, supra. 

62 99 car (Advance p. 464). 
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The federal courts, in exercising their discretion under this pro- 
vision are thus not set adrift on an uncharted sea, to order trans- 
fers according to their personal notions of justice. They are 
explicitly referred to the body of doctrine in Anglo-American 
law known as forum non conveniens, a doctrine which was cer- 
tainly well developed at the time of the passage of the new Code.* 


It was Justice Clark’s view that the criteria of the Kosterman and 
Gulf Oi decisions should be considered as background to the enact- 
ment of section 1404(a), and that the district court judge should have 
been free to follow these precepts. 

The import of the Norwood decision is that courts acting under 
section 1404(a) must consider the situation free from any binding 
limitations imposed by previous decisions regarding forum non con- 
veniens. This attitude implies that forum non conveniens exists apart 
from section 1404(a), and that it remains a part of the inherent power 
of the court to deal with situations not covered by the statute. 


83 Ibid. 


64 Mr. Justice Clark noted the attempted change of venue provisions in the 
Federal Employers’ Liability Act by the Jennings Bill, H.R. 1639, 80th Cong., 
Ist Sess. (1947), which passed the House only to die in the Senate. It is his 
view that the majority incorporated provisions of this bill in their opinion. He 
also notes that the Collett opinion served to obtain the same results as the pro- 
posed Jennings Bill. It is felt that the Collett opinion represents the same type 
of thinking applied by the Court in the case under discussion ; that is, a broaden- 
ing of the discretionary powers of the district courts by providing an alternative 
to dismissal. 

A further problem arises which will not be dealt with here, that is, the ques- 
tion of appeal of a refusal to transfer. In Jiffy Lubricator Co., Inc. v. Stewart- 
Warner Coon.. 177 F.2d 360, 362 (4th Cir. 1949), the court stated, “The general 
rule is well settled that an order granting or refusing change of venue is not 
appealable unless expressly made so by statute. .. . There is no federal statute 
expressly granting an appeal from such orders; and federal decisions follow the 
general rule that they are not appealable.” Similar words are found in Schoen 
v. Mountain Producers Corp., 170 F.2d 707, 714 (3rd Cir. 1948): “The statute 
thus confides in the district court a wide discretion which it has not as yet exer- 
cised in the present case. That discretion is not intrusted to the court of appeals 
and we are, therefore, not at liberty to make an original determination that the 
doctrine of forum non conveniens is applicable here.” This would indicate that 
it would require a strong case by defendant showing an abuse of discretion by 
the trial judge to win a reversal by the appeals court. Christopher v. American 
News Co., 176 F.2d 11 (7th Cir. 1949). Although a dismissal has been reviewed 
and reversed without prejudice to a transfer, Amalgamated Association v. South- 
ern Bus Lines, Inc., 172 F.2d 946 (Sth Cir. 1949), the usual remedy for refusal 
to grant a transfer is by petition for mandamus. See Chicago, R.I. and Pac. 
R.R. Co. v. Igoe, District Judge, 220 F.2d 299 (7th Cir. 1955), where a manda- 
mus was granted. The majority in the Norwood case expressly reserved deci- 
sion on this question. The dissent wished to deal with the question noting that 
the majority of circuit courts that had dealt with section 1404(a) found manda- 
mus an appropriate remedy in circumstances less compelling than those presented 
to the court. It would appear that this problem will continue to exist and pre- 
sent difficulties to harassed defendants on the one hand, and harassed judges on 
the other until some definite step is taken on it. 


*5“But §1404(a) does not authorize a dismissal for forum non conven- 
iens....” Blake v. Capitol Greyhound Lines, 222 F.2d 25, 26 (D.C. Cir. 1955). 
(Quoting from Moore’s CoMMENTARY ON THE JupictaL Cone, 201 (1949)). 





EDITORIAL NOTES 


Forum Non CoNVENIENS, SECTION 1404(a) AND THE 
SPECIAL VENUE STATUTES 


A difficulty arises in the application of forum non conveniens and 
the section 1404(a) in those situations where the statute creating the 
cause of action give special venue privileges. It would appear that 
the special venue granted by the Congress should not be lightly inter- 
fered with and, in effect, should be read as having been enacted free 
from application of forum non conveniens. 

In U.S. v. National City Lines Inc.® the Supreme Court held that 
forum non conveniens was not applicable to suits under the antitrust 
statutes. The prime reason advanced for this holding was that “per- 
mitting the application of forum non conveniens to antitrust cases 
inevitably would lengthen litigation already overextended in . . . time 
... and... would violate Congress’ declared policy of expediting 
this type of litigation.” ®* The second consideration was “. . . the 
difficulty of applying the doctrine in cases . . . in which the violations 
charged are nationwide or nearly so in scope and effect, and the 
defendants are numerous companies widely scattered in the location 
of their places of incorporation . . . and places of carrying on business 
and participating in the scheme.” ® The judicial apprehension was 
that where there were multiple defendants, no forum could be found 
convenient to all, and suits against individual defendants would have 
to be instituted at great expense and exertion to the plaintiff who is 
often the government. A suggested method to obviate the problem 
was to allow suit in the place of incorporation of the defendant. “It 
is a fair inference that ordinarily one’s domicile is not an inconvenient 
place for one to be sued. . . . Prima facie, therefore, it is not vexatious 
or oppressive, within the doctrine under consideration, to sue a corpo- 
ration within the judicial district that meets not only one but all three 
of these several requirements as to venue.” * However, the enact- 
ment of 1404(a) with its provision for transferral instead of dismissal 
pointed to a different result. In the second National City Lines case ™ 


66 334 U.S. 573 (1948). 
67 Jd. at 589. See also 15 U.S.C. § 28. 
68 Jd. at 591. In this situation it was feared that the result might be succeed- 
F: Saw from forum to forum depending on the number and location of 
lefendants. 
6° Tivoli Realty Inc. v. Interstate Circuit, Inc., 167 F.2d 155, 157 (5th Cir. 
1948) ; cert. denied 334 U.S. 837 (1948). 
7 United States v. National City Lines, Inc., 337 U.S. 78 (1949). In a dis- 
sent Justice pains expressed the fear that this decision would § 1404(a) 
apply to many other actions such as Admiralty, and those arising under statutes 
such as the Securtihin Exchange Commission Act, the Public Utilities Holdi 
Company Act, etc. He would read § 1404(a) as applying only to any civi 
action arising under Title 28 in order to save both the venue provisions of the 
Clayton and other Acts mentioned, and the decision in the first National City 
Lines case. 
3 
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the Court held that 1404(a) applies without distinction to antitrust 
cases. 

A related problem is the dismissal or transfer of cases involving 
the management of internal affairs of a corporation organized under 
the laws of another state. It was in this area that the utility of the 
doctrine was first recognized." Rogers v. Guaranty Trust Co. of 
N.Y." was one of the first cases to hold that a federal court could 
decline jurisdiction and relegate the plaintiff to a court of the state 
of domicile. However, there were strong dissents by Justice Stone "* 
and Justice Cardozo."* In Koster v. Lumbermens Mutual Casualty 
Co."® the Supreme Court upheld dismissal of a derivative action by a 
policyholder in behalf of all policyholders to force defendants to 
account to Lumbermens for damages it sustained and the profits they 
realized. The action had been dismissed on the authority of the 
Rogers case. The Court sustained the dismissal, but another action 
against the defendants was pending in Illinois. The language signi- 
fied a definite change of view regarding the application of the doc- 
trine.”® 

A third area where a special venue statute clashed with the appli- 
cation of forum non conveniens was that of actions under the Federal 
Employers’ Liability Act."7 In Baltimore & Ohio R.R. Co. v. Kep- 
ner *® the Supreme Court held that federal courts could not interfere 
in suits under this act if the venue provision was met, because the 
venue was given by Congress and was not subject to judicial amend- 
ment. “A privilege of venue, granted by the legislative body which 


71 It is only in this context that the doctrine appears in the Rest., CoNFrLicts. 
See §§ 192-202. 

72 288 U.S. 123 (1933). 

73 “This is the first time that this court has held that a federal court should 
decline to hear a case on the ground that it concerns the internal affairs of a 
corporation foreign to the state in which it sits. .. While a corporation in 
legal theory has only one domicile, in practice its activities are often nationwide 
and the legal domicile of the corporation . . . is neither the place of its real 
corporate life nor the home of its officers and directors.” Id. at 144, 149. 

74“The doctrine of forum non conveniens is an instrument of justice. Courts 
must be slow to apply it at the insistence of directors charged as personal wrong- 
doers, when justice will be delayed, even though not thwarted altogether, if 
jurisdiction is refused. . . . With all the procedural complexities possible here- 
after if jurisdiction is declined, the hazard of inconsistent judgments affecting 
the directors inter se will not avail without more to halt the processes of justice 
and the award of | such relief as the court is competent to give against those sub- 
ject to its power.” Jd. at 151 

75 330 U.S. 518 (1947). : : . 

76 “In any balancing of conveniences, a real showing of convenience by a plain- 
tiff who has sued in his home forum will normally outweigh the inconvenience 
the defendant may have shown.” Id. at 524. 
77 35 Strat. 65 (1908), as amended, 33 Srar. 1404 (1939), 45 U.S.C. 8§ 51-60 


9 

78 314 U. .S. 44 (1941). The issue under consideration was whether a state court 
could enjoin a resident of the state from prosecuting a cause of action under the 
FELA in a federal court in that state. 
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created this right of action, cannot be frustrated for reasons of con- 


venience or expense.” *® Of particular importance is the dissent of 
Justice Frankfurter which anticipated the reversal of this decision by 
legislative direction in enacting 1404(a). 


It does not comport with equity and justice to allow a suit to be 
litigated in a forum where, on the balance, unnecessary hardship 
and inconvenience would be cast upon one party without any 
compensating fair convenience to the other party, but where, on 
the contrary, the suit might more conveniently be litigated in 
another forum available equally to both parties.*° 
* * om 

Is the settled doctrine of forum non conveniens to be deemed 
impliedly repealed by every such venue provision? Surely, it is 
much more consonant with reason and right to read venue pro- 
visions in the familiar context of established law rather than to 
impute to Congress an unconsidered, profound alteration in the 


relationship between federal and the state courts and in the rela- 
tions of the federal courts inter se.** 


For seven years this holding prevailed while the federal courts faced 
hard cases with a sympathetic firmness.** However, the publication 
of the Revisor’s Notes expressly indicated that 1404(a) was enacted 
to prevent a further injustice like that of the Kepner case.** In keep- 
ing with this spirit the Supreme Court held that 1404(a) incorporated 
the doctrine of forum non conveniens into the FELA without repeal- 
ing § 6 of that act.™ 


Consequently, it would appear that while the more extreme remedy 
of dismissal under the doctrine of forum non conveniens will not apply 
to actions brought under special venue statutes, it seems that the “any 
civil action” clause of § 1404(a) which authorizes a transfer to any 
other district when the venue requirement is met, will allow transfer 
of the cause even under a special venue statute. Section 1404(a) 


79 Id. at 54. 

80 Jd. at 57. 

81 Id. at 62, 63. 

82“This court finds itself in complete sympathy with the relief sought by 
defendant but also finds itself as completely devoid of the power to grant it. 
There is no reason in justice why the cplaintift should be permitted to initiate litiga- 
tion in a district far removed from locality in which the cause of action arose, 
when neither party is a resident of that Gietrict and most of the essential witnesses 
will have to travel great distances to attend the trial. This conn is designed 
to vex and annoy the defendant and to cause unnecessary ex 

However; the Congress has in its wisdom enacted a statute which confers upon 
a plaintiff the privilege of bringing the action in one of three places at his option, 
in the district of the defendant’s residence, where the cause of action arose, or 
where the defendant is or business. . . . If this statute is un 


just, the 
car Sacco v. Baltimore & Ohio RR, 56 F. Supp. 959, 960 aoa 


altimore & Ohio R.R. v. Kepner, 314 U.S. 44 (1941). 
unum 55 (1949) ; Kilpatrick v. exas & Pac. Ry., 337 
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applies to antitrust actions,*® to actions under the FELA,** and pos- 
sibly even to admiralty cases.** Accordingly, in this area there are 
marked differences among the principles underlying application of the 
two doctrines. These differences will continue to exist until the courts 
consider the precedents established before 1949 as no longer binding. 


ConcLUSION 


This section might well begin with the words of Lord Sumner: 
“May I say a few halting words as to what I take, after hearing the 
cases expounded, to be the real doctrine of forum non conveniens.” ** 
The following conclusions seem valid: 

1. The doctrine of forum non conveniens still exists separate and 
apart from section 1404(a) despite any similarities in origin, and 
will remain a function of the equity powers of the federal courts until 
specifically excluded by statute. Section 1404(a) provides a work- 
able solution to situations where a transfer to another federal district 
is possible. Where the section is not applicable, such as where the 
concurrent jurisdiction exists in a state or foreign court or another 
tribunal outside of the federal system, the doctrine of forum non con- 
veniens is obviously relevant. However, it is felt that should a situa- 
tion arise wherein the vexatiousness or oppressiveness of the forum 
selected is of such degree that it approaches what courts in the past 
called fraud on the jurisdiction, the federal courts can and will apply 
the dismissal remedy even where concurrent jurisdiction exists in 
another federal court and section 1404(a) would apply. Forum non 
conveniens, therefore, represents another weapon to be invoked in 
extreme situations.* 


85 United States v. National City Lines, 337 U.S. 78 (1949). 

86 Ex parte Collett, 337 U.S. 55 (1949). 

87 LeMee v. Streckfus Steamers, Inc., 96 F. Supp. 270 (E.D. Mo. 1951); but 
cf. Puget Sound Tug and Barge Co. v. The Go Getter, 106 F. Supp. 492 (D. Or. 
1952). The writer feels that admiralty is an area where jurisdiction will be 
jealously guarded, and that the Supreme Court will eventually have to pass on 
the question. While it is premature to speculate on what the Court’s decision 
will be, the background of admiralty jurisdiction, set forth in the Constitution, 
— to, the conclusion that it will be treated specially. U.S. Const. Art. III, 
sec. 2, cl. 1. See also 1 Srat. 73 $9 (1789); Rosrnson, Apmiraty §3 (1939). 
Moore says, “The ago iples of § 1404 apply to all civil actions, whether the 
venue is governed by Title 28 or is governed by some other title of the United 
States code.” Gaumareame ON THE U.S. Jupictat Cope, 199 (1949). See also 
3 Moore, Feperat Practice, § 2141 (1948). “[The Judicial Code Revision] 
adopts ts the principle of forum non conveniens, but provides for a transfer, not a 
dismissal, of any action to a proper and more convenient forum.” 

88 La Societe du Gaz-v. La Societe Anonyme de Navigation, (1926) Sess. 
Cas. (H.L.) 13, 21 (1926). 

8° Furthermore, it has been suggested that the tests of forum non conveniens 
could be used as a method of determining whether or not to make a foreign 
oo aie ri to service of process in a jurisdiction. See 23 Geo. WasH. 
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2. The criteria for applying section 1404(a) and those for forum 
non conveniens are different, and the older decisions applying the 
latter will not be binding authority. This should result in a reevalu- 
ation of section 1404(a), and it is hoped that the courts will adopt 
this discretionary power liberally. As a result, a new body of case 
law can be developed. Once this is realized, the courts should feel 
less restrained to apply section 1404(a) and will do so with a lesser 
showing of inconvenience; or, perhaps some new test will be intro- 
duced.*° This would be a salutary result since probably more of 
these cases arise from blameworthy counsel than from any intent of 
the plaintiff to “shop” for a better or more generous forum. Thus, 
the first clause of section 1404(a) may be broadly interpreted to the 
aid and interest of both parties of an adversary proceeding. 

3. The corollary to the preceding statements is that section 1404(a) 
gives a wider discretion to the trial judge at the present since 
the tests of forum non conveniens no longer apply. The trial court 
will be free to apply less restrictive rules. Perhaps it may be 
necessary for the Supreme Court to issue another instructive opinion, 
but if experience offers a reliable criterion, the discretion vested in 
the trial judge will not be abused. 

In closing it should be pointed out that the theories of forum non 
conveniens and section 1404(a) are the understandable outgrowths 


of a centralized urban community where the forum may be chosen 
for almost any one of a multiplicity of reasons. The increasing scope 
of federal statutory provisions containing broad venue sections makes 
it absolutely necessary that some procedure be available to relieve the 
harassment of a defendant of forcing him to trial in a place where he 
is unfitted to defend. It is felt that the two doctrines under discus- 
sion are admirably suited to this end. WituraM N. Earty. 


A STUDY OF COMPULSORY LICENSING AND DEDICA- 
TION OF PATENTS AS RELIEF MEASURES 
IN ANTITRUST CASES 


INTRODUCTION 


The extent of the inroads made by the courts into the patent rights 
of patent owners who have violated the antitrust acts has increased 
to a point where the shadow of the rights retained has become in- 


°° The following observation is instructive: “In my view, ‘competent’ is just 
as bad a translation for ‘competens’ as ‘convenient’ is for ‘conveniens.’ The 
proper translation for these Latin words, so far as this plea is concerned, is 
‘appropriate.’” Societe du Gaz v. Societe Anonyme (1926) Sess. Cas. (H.L.) 
at 18. Perhaps ‘appropriateness’ as a test is more an embodiment of the spirit 
of § 1404(a) than ‘convenience’ in light of the phrase “in the interest of justice.” 
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visible for all practical purposes. The extent to which these inroads 
should be allowed is a question left largely in doubt due to the 
cloudiness of certain Supreme Court decisions? and to the sweeping 
limitations ordered by the district court of New Jersey in the General 
Electric case,? which was not appealed to the Supreme Court. This 
note will consider the three major limitations of patent rights imposed 
by the courts in decrees ordering: (1) compulsory licensing of patents 
upon a reasonable royalty basis, (2) compulsory licensing of patents 
without royalties, or (3) dedication of patents to the public. 

The Report of the Attorney General’s National Committee to Study 
the Antitrust Laws* treats the subject here under discussion, but 
divides in its view as to which of the above remedies should be 
properly available to the courts by way of affirmative relief in anti- 
trust cases. 


Tue Statutory Basis For ANTITRUST DECREES 


The Justice Department has jurisdiction in the enforcement of 
the Sherman Act,* which declares acts which restrain trade*® or 
create monopolies * to be unlawful, and concurrent jurisdiction with 
the Federal Trade Commission and other administrative agencies 
in the enforcement of the Clayton Act,’ in which certain acts which 
substantially lessen competition or tend to create a monopoly ® are 


declared to be unlawful. 

Section 2 of the Sherman Act ® provides that criminal action shall 
be brought against violators of the section for successful or attempted 
monopolization. This section is not considered here except to show 
its effect on the extent of the wrong in determining the relief sought 
against the defendants under Section 4 of the act. 

Section 4 of the Sherman Act *® and Section 15 of the Clayton 
Act ** give jurisdiction to the United States district courts to prevent 
and restrain violations of these acts, and authorize the Attorney 
General to bring action to enjoin violations of the acts. It is the 
duty of the district attorneys under the direction of the Attorney 


1 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); United States 
v. National Lead Co., 332 U.S. 319 (1947). 

2 United States v. General Electric Co., 115 F. Supp. 835 (D. N.J. 1953). 

8 AtToRNEY GENERAL, REPORT OF THE NATIONAL a. to STUDY THE 
Antitrust Laws (March 31, 1955) (hereinafter cited as RT). 
(1982) 209 (1890), as amended 50 Star. 693 “sary 13 U.S.C. §§ 1-7 

+1 USC §1 = 
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General to institute proceedings in equity to prevent and restrain 
violations. 

Section 6 of the Sherman Act ** provides for condemnation and 
forfeiture of property in certain instances for violations of the act. 
Such forfeitures may not be had as a part of injunctive relief, but 
require a condemnation proceeding tried by a jury. 

Under the Constitution, Congress has been granted plenary power 
over patents,** and in pursuance of that power has passed the Patent 
Act.** At the present time patents, both by decision ** and by stat- 
ute,’” have the attributes of personal property. This property right 
granted to the patentee includes the power to exclude any other person 
throughout the United States from making, using, or selling the in- 
vention as defined in the claims of the patent for a term of seventeen 
years.** In effect, this power to exclude gives a limited monopoly 
over the claimed invention. 

At the same time Congress enjoys plenary power over interstate 
commerce,’® and has seen fit to protect that commerce by the passage 
of anti-monopoly laws.”° 

Thus it would appear that we have two inconsistent laws, one 
creating monopolies, and the other forbidding monopolies. However, 
the apparent discrepancy has been rationalized by holding that the 
patent laws secure to the inventor a return on his ideas, while the 
anti-monopoly laws delimit the extent of the return in order that 
the public may be protected against an unnecessary extension of the 
patent monopoly.** Such delimitation may have the effect of cutting 
down the extent of the patent monopoly rights, but it has been recog- 
nized that the public interests in favor of freedom from monopoly 
supersede the individual’s protection afforded by the patent laws.** 


Tue FUNCTION oF THE DECREE IN ANTITRUST CASES 


The decree in an antitrust case is probably the most important 
aspect of the case. It is the decree which directly carries out the 


1215 U.S.C. § 6 (1952). 

18 United States v. Addyston Pi i) Steel Co., 85 Fed. 271 (6th Cir. 1898), 
mod f'd and aff'd 175 U.S. ey 1 

14U. S. Const. art. I, § 8 

15 66 Stat. 792 (1952), 35 usc 3° 1-293 (1952). 

16 James v. Campbell, 104 U.S 56 (1881); Hollister v. Benedict and Burn- 
ham Mfg. Co., 113 BUS. 59 (leat Wm. Cramp and Sons Co. v. International 
Curtis Marine Co., 246 U.S. 28 (1917) ; United States v. Dubilier Condénser 
Corp., 289 U.S. 178 (1932). 

1766 Star. 810 (1952), 35 U.S.C. § 261 (1952). 

18 66 Stat. 804 (1952), 35 U.S.C. § 154 (1952). 

19 U. S. Consr. art I, § 8, cl. 3. 

20 See notes 4 and 7 supra. 

21 United States v. Parker Rust-Proof Co., 61 F. Supp. ny Bt Mich. 1945). 

22 United States v. Standard Sanitary Mfg. Co., 226 U.S cad Lo wy 
States v. Union Pacific Ry. Co., 226 U.S. 470 (1912) ; Standard O 
United States, 283 U.S. 163. (1931). 
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purposes of the antitrust acts. Thus, after a defendant is found to 
have violated the acts, the court must formulate a decree which will 
forbid a repetition of the practices which were in violation of the acts, 
and which will effectively attenuate the effects of the illegal practices. 

However, neither the Sherman Act nor the Clayton Act specifies 
the type of decree which is to be entered, except that it “shall prevent 
and restrain violations of” the act.?* 

However, it has been held that the purpose of the decree is 
remedial, rather than punitive, in character;** that is, the court 
may not impose penalties in the guise of preventing future viola- 
tions.** The decree must not be so vague as to put the whole conduct 
of the defendant’s business at the peril of a summons for contempt,?* 
or enjoin all possible breaches of law," or cause the defendants to 
be removed from the protection of the law of the land.** 

With regard to the prohibitive features of a final decree, practices 
found to be in violation of the acts as well as practices which con- 
tribute to the violation of the acts, may be enjoined. Thus, in a 
suit where a defendant has been found to have monopolized a par- 
ticular industry, the practices of the defendant which have been used 
to obtain the monopoly and practices which tend to perpetuate the 
monopoly will be enjoined.”* 

The prohibitive aspects of an antitrust decree may not be sufficient to 
secure the relief necessary to restore competition or to remove the effects 
of the antitrust violations. Consequently, affirmative relief may be de- 
creed, so that the dissolution of a defendant’s business may be ordered, 
or a defendant may be ordered to divest himself of certain facilities 
or a specified branch of his business.*° Divestiture or dissolution 
may be ordered in spite of hardship, inconvenience, or loss to the 
defendants,** as it is the well settled rule that the impairment of 


2815 U.S.C. § 4 (1952). 
24 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945). 

25 Standard Oil Co. of N. J. v. United States, 221 U.S. 1 (1910). 

26 Swift and Co. v. United States, 196 U.S. 375 (1904). 

27 NLRB v. Express Pub. Co., 312 U.S. 426 (1940). 

28 New York, N. H. and H. Ry. Co. v. ICC, 200 U.S. 361 (1905); Standard 
Oil Co. of N. J. v. United States, 221 U.S. 1 (1910). 


29 Standard Oil Co. of N. J. v. United States, supra note 28; United States 
v. Pullman Co., 50 F. Supp. 123 (E.D. Pa. 1943), aff'd per curiam 330 U.S. 
we io50)* United States v. Aluminum Co. of America, 91 F. Supp. 333 (S.D. 
N.Y. 5 

80 United States v. Aluminum Co. of America, 148 F.2d 416 (2d. Cir. 1945) ; 
Northern Securities Co. v. United States, 193 U.S. 197 (1904); United States 
v. Eastman Kodak Co., 226 Fed. 62 (W.D.N.Y. 1915); United States v. Read- 
ing Co., 253 U.S. 26 (1920); Schine Chain Theatres v. United States, 334 
ve (1948); United States v. Paramount Pictures, Inc., 334 U.S. 131 
(1 : 


81 United States v. Crescent Amusement Co., 323 U.S. 173. (1944). 
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property rights and other interests of the defendant is no barrier to 
the fashioning of a decree which will give effective relief.** 

It is to be noted that the specific relief granted will be determined 
by the facts peculiar to each case,** with the guiding principle being 
Section 4 of the Sherman Act and Section 15 of the Clayton Act 
which provide for a decree which will “prevent and restrain viola- 
tions” of the acts. 

After a decree has been entered, it may later be dissolved or 
modified by the court.** The decree itself usually provides that 
jurisdiction is retained for the purpose of enabling any of the parties 
to apply to the court for such further orders and directions as may 
be necessary for the construction or implementation of the decree, or 
for the modification of any of the provisions of the decree, and for 
the purpose of the enforcement of compliance and the punishment of 
violations of the decree. 


THE Use, NATURE, AND Scope oF CONSENT DECREES 
In ANTITRUST CASES 


As a means of enforcing the antitrust laws the consent decree 
has steadily increased in importance since the entry of the first such 
decree in 1906 against the Otis Elevator Company.** Indeed, in 
the past twenty years, 72 per cent of the civil actions brought under 


the antitrust acts were terminated by consent decrees.** 

Consent decrees are obtained most often in cases in which the 
results are fairly certain, either because of other prior decisions, or 
because of the flagrancy of the violations involved. These are not 
the only instances in which such decrees are entered, however; they 
may be entered in any case if the parties can reach an agreement. 

The forms of specific relief granted in consent decrees encompass 
a wide range of remedies affecting patents. As in contested decrees, 
the important factor in determining the relief sought and granted 
is the necessity to overcome the monopoly or restraint of trade. As 
an example of the scope of a consent decree, the court in United 
States v. Liquid Carbonic Corp.** ordered the defendants to grant 
to any person, upon written application therefor, a non-exclusive 


82 Cases cited note 22 supra; United States v. Corn Products Co., 234 Fed. 
964 (S.D.N.Y. 1916). ‘ 

83 United States v. Union Pacific Ry. Co., 226 U.S. 470 (1912). 

34 United States v. Lake Shore and M. S. Ry. Co., 5 F.2d 240 (S.D. Ohio 
1924); United States v. Greater New York Live Poultry Chamber of Com- 
merce, 44 F.2d 393 (S.D.N.Y. 1930); 53 F.2d 518 (S.D.N.Y. 1931); United 
States v. Imperial Chemical Industries, Ltd., 105 F. Supe. 215 (S.D.N.Y. 1952). 

38 CCH Trae Rec. Rep. { 8301 (N.D. Calif. 1906). 

36 Report, 360. 

37 United States v. Liquid Carbonic Corp., 1952 CCH Trade Cas. § 67, 248 
(E.D.N.Y. 1952). 
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license to make, use, and vend under all, some, or any patents (1) 
now controlled by the detendant, or (2) which are issued or applied 
for by the defendants within ten years from the date of the decree, 
or (3) those patents now existing or which within the ten-year 
period the defendants have a right to issue a license or sub-license. 
The defendants could not include any restrictions in the licenses ex- 
cept that (1) the license may be non-transferable, (2) a reasonable 
royalty may be charged, (3) reasonable inspection of the licensee’s 
books may be had to determine the amount of the royalty, (4) reason- 
able provisions may be made for cancellation of the license upon 
failure to pay the royalty, and (5) the license must provide that the 
licensee may cancel at any time upon thirty days’ notice. 

Another case in addition to compulsory licensing required that the 
defendant provide the licensee with full technical information so that 
the patents could be successfully practiced; ** and defendants have 
also been ordered to refrain from instituting or maintaining any suit 
for royalties alleged to have accrued prior to the date of the judgment 
resulting under patent licenses.*® 

The decrees have gone further and many cases have ordered the 
defendants to grant to any applicant making written request therefor 
a royalty free, non-exclusive and unrestricted license or sublicense 
on their patents.*° Finally, many cases have required that the de- 
fendants dedicate their patents.** 


THE DEVELOPMENT IN CONTESTED CASES OF THE PATENT RIGHT 
LIMITATIONS ORDERED IN ANTITRUST DECREES 


While some cases illustrated that a patent owner is denied the 
right to sue for infringement of his patent until he could show that 
the effects of the monopoly which he had created through the misuse 


88 United States v. Owens-Corning Fiberglass Corp., 1948-1949 CCH Trade 
Cas. § 62, 442 (N.D. Ohio 1949). 

89 United States v. White Cap Co. 1948-1949 CCH Trade Cas. ] 62, 268 
(N.D. Ill. 1948). 

40 United States v. Merck and Co., 1944-1945 CCH Trade Cas. f 57, 416 
(D.N.J. 1945) ; United States v. Bendix Aviation Corp., 1948-1949 CCH Trade 
Cas. § 62, 349 (S.D.N.Y. 1948); United States v. Owens-Corning Fiberglass 
Corp., 1948-1949 CCH Trade Cas. J 62, 442 (N.D. Ohio 1949); United States 
v. Parke, Davis and Co., 1950-1951 CCH Trade Cas. J 62, 914 (E.D. Mich: 
1951); United States v. Switzer Brothers, Inc., 1953 CCH Trade Cas. { 67, 598 
(N.D. Calif. 1953). 

41 United States v. Rail Joint Co., 1944-45 CCH Trade Cas. f 57, 287 
(N.D. Ill. 1944); United States v. United States Pipe and Foundry Co., 1948- 
1949 CCH Trade Cas. § 62, 285 (D.N.J. 1948); United States v. Sand Spun 
Patents Corp., 1948-1949 CCH Trade Cas. J 62, 462 (D.N.J. 1949); United 
States v. Westinghouse Electric Mfg. Co., 1953 CCH Trade Cas. f 67, 501 
(D.N.J. 1953); United States v. A. B. Dick Co., 1948-1949 CCH Trade Cas. 
{ 62, 233 (N.D. Ohio 1948). 
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of his patent had been dissipated,** the cases took no affirmative action 
against the patent owner for using his patent in violation of the anti- 
trust acts. The affirmative action of requiring the patent owner to 
license all applicants under patents which had been misused in 
violation of the Sherman Act was first taken in 1945 in the case 
of Hartford-Empire v. United States. WHartford-Empire, a patent 
development company, controlled more than six hundred patents 
on glass making machinery. By restrictive cross-licensing cove- 
nants with major glass manufacturers Hartford-Empire used its 
patent pool to regiment the production and price policies of the glass 
container industry in violation of Sections 1 and 2 of the Sherman 
Act. The district court had enjoined the defendants from engaging 
in the distribution of machinery used in glass manufacturing unless 
each defendant filed with the court an agreement to license, without 
royalty or other charge any of the patents controlled by the defendants. 
The Supreme Court in a four to two decision refused to uphold this 
portion of the decree, and modified it to allow for the collection of 
reasonable royalties, on the ground that the decree ordering compul- 
sory royalty free licensing went beyond that which was needed to 
dissolve the combination and to prevent future combinations of a like 
character. There had been no finding that the royalties which had 
been exacted were excessive or unreasonable, and the Supreme Court 
was of the opinion that to require royalty free licensing was in effect 
to require confiscation, thus going beyond the scope of the district 
court’s power. 

A little over two years later a similar problem was presented to 
the Supreme Court in the case of United States v. National Lead 
Co.** Here a decree had been entered by the district court ordering 
compulsory licensing at reasonable royalties. The Government ap- 
pealed the decision and sought to have the decree modified to provide 
for royalty free licensing. Although the case presented a. clear 
opportunity to affirm the holding in the Hartford-Empire case, the 
majority in a four to three decision failed to follow that case, and 
merely refused to modify the district court decree, saying: 


. On the facts before us, neither the issuance of such licenses 
ona ‘a royalty-free basis nor the issuance of a permanent injunction 
prohibiting the patentees and licensees from enforcing those 


42 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 
(1917); Carbice Corp. of America v. American Patents Development Corp 
=~ U.S. 27 (1931); Leitch Mfg. Co. v. Barber Co., 302 U.S. 458 (1938); 

B. Chemical Co. v. Ellis, 314 US. 495 (1942); Morton Salt Co. v. G. S. 
Socal er Co., we US. 488 (1942); Mercoid Corp. v. Mid-Continent Invest- 
ment C2, 320 S. 661 (1944). 

S. 386 (194s). 
a 392 us 319 (1947). 
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patents has been shown to be necessary to enforce effectively the 
Antitrust Act. We do not, in this case, face the issue of the 
constitutionality of such an order. That issue would arise only 
in a case where the order would be more necessary and appro- 
priate to the enforcement of the Antitrust Act than here... .™ 
. . « [I]t may well be that uniform reasonable royalties will be 
found to be but nominal in value. Such royalties might be set 
at zero or some nominal rate. The conclusion, however, would 
depend on the facts of each case.** 


There was a strong dissent to the majority holding, with three 
justices urging the overruling of the Hartford-Empire case so as to 
clearly establish the permissibility of royalty free licensing where 
necessary. 

In 1950 in United States v. Aluminum Company of America,“ 
Alcoa had granted the government royalty free licenses under three 
basic patents with the right to sublicense also on a royalty free basis. 
It was also provided that Alcoa would receive a non-exclusive royalty 
free license under any improvement patents developed by the Govern- 
ment or its sublicensees during the lifetime of the original patents. 
The decree struck down the grant-back provisions as being impedi- 
ments to effective competition in the industry. 

This last holding was urged by the Government in 1952 in United 


States v. Imperial Chemical Industries, Ltd.*" as a precedent for the 
granting of royalty free licenses by decree of a trial court, where it 
urged that the only consideration for the original licenses was the 
grant-back provisions. However, the court in this case did not 
interpret the Alcoa decision as a ruling “contrary to the view that 
compulsory royalty free licensing is confiscatory”, stating: 


... [T]he decree does not restrain Alcoa from exacting royalties 
from those other than the Government to whom it might grant 
licenses under these same patents in the future, and, . . . the 
striking down of the grant-back provisions did not take from 
Alcoa its entire consideration and compensation for the licensing 
grants it had made to the Government. The grants were but 
part of an entire transaction by which Alcoa acquired from the 
Government valuable manufacturing facilities. These remained 
with Alcoa; thus, it was permitted to retain at least part of 
the consideration for the licenses granted to the Government. 
We do not accept the Alcoa decree as establishing precedent for 
the granting of royalty free licenses.** 


45 332 U.S. at 349. 

4691 F. Supp. 333 (S.D.N.Y. 1950). 
47105 F. Supp. 215 (S.D.N.Y. 1952). 
48 105 F. Supp. at 224. 
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The court had a further final word on the subject of royalty free 
licenses, declaring : 


. . . [I]n the circumstances before us, compulsory licensing 
on a royalty free basis may not be decreed in the absence of 
legislative authority and the sanction of an explicit interpretation 


of existing statutes by higher courts affirmatively permitting such 
action.*® 


In August of 1953 the district court of New Jersey handed down 
a decision against the General Instrument Corp.® in which the court 
had been called on by the Government to order dedication of patents 
as a remedy to free competition. The court reviewed the holdings 
in the Hartford-Empire and National Lead cases and came to the 
conclusion that these cases did not prohibit dedication as a remedy, 
but refused to order dedication in the present case, explaining: 


[The case does not present] . . . a situation where one enormous 
firm in the industry, overshadowing all competitors, owns a huge 
bundle of patents with which it maintained its dominance in 
violation of the antitrust laws and with which, even [if it] were 
compelled to license them to competitors at reasonable royalties, 
it could preserve a competitive edge by virtue of the drag such 
royalties would have on the success of its competitors.®* 


The court noted that a sizable firm, other than the defendant’s, was 
able to compete against the defendant in spite of the defendant’s patent 
pooling arrangement, and also the additional fact that some of the 
key patents had expired. The court ordered compulsory licensing 
at reasonable royalties to free competition. 

In October of the same year the same district court handed down 
its decision in the now famous General Electric case,5? in which 
the court had again been called upon to order dedication of patents 
controlled by the defendant. General Electric and the other defen- 
dants were found to have monopolized the incandescent lamp industry 
and to have achieved its dominant position by the wrongful extension 
of their patent control in violation of Sections 1 and 2 of the Sherman 
Act. The court characterized General Electric and the other defen- 
dants as being mounted on an arsenal of a huge body of patents 
enabling them to overwhelm and defeat the competition of small firms 
desiring to maintain or acquire a foothold in the industry. 

The court again studied the decisions in the Hartford-Empire and 
National Lead cases and came to the conclusion that the Hartford- 

49 105 F. Supp. at 225. 
ssn ape States v. General Instrument Corp., 115 F. Supp. 582 (D.N.J. 


51115 F. Supp. at 591. 
52 United States v. General Electric Co., 115 F. Supp. 835 (D.N.J. 1953). 
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Empire holding was substantially attenuated by the National Lead 
decision. In reporting its decision to order dedication of the patents 
on incandescent lamps the court declared that the National Lead case 
suggests, if indeed it does not invite, the application of such a measure 
when and where the circumstances of the patent abuse prescribe it.** 

In deciding that the General Electric case required such drastic 
remedies the court declared : 


I have held that General Electric’s attempt to maintain 
control over the lamp industry has been largely by way of ex- 
tending its basic patents on lamps and lamp parts. To compel 
the completely free use of these patents is not to impose upon 
General Electric and other defendants penalties for misuse of 
patents and violations of the antitrust laws, but rather to check 
the intrusion of advantages thereby gained into the mechanics 
of competition in the lamp industry.** 


The court’s decision was based upon several factors. In the court’s 
opinion the profit margin on the production of lamps was so narrow 
that the imposition of any licensing fees at all would prevent any 
other firm from being able to compete successfully with General 
Electric. Thus, the court felt that the only sufficient way in which 
competition could be restored in the industry was to eliminate all 
royalties in the licensing of the patents on lamps and lamp parts. 


The court also adopted the view expressed in a dissent to the National 
Lead case** to the effect that the prospective competitors would be 
unequipped to engage in litigation as to the prospective invalidity 
of the patents owned by General Electric. Thus, in order to avoid 
the expense of litigation they would be required to shoulder royalties 
which might well prove to be the very factor which would place 
them out of the competitive circle of the market. 

In a somewhat unsatisfactory discussion as to why dedication rather 
than royalty free licensing was necessary the court seemed to base 
its decision on the fact that the abuse of the patents relating to the 
lamps and lamp parts was of such a nature as to impair the validity 
of the patents and accordingly the drastic treatment with regard to 
their use was justified. 

It should be noted that the court permitted General Electric to 
charge royalties on the patents covering lamp making machines, as 
the court did not feel that any more drastic remedy in respect to those 
patents was required to restore competition. 

In the cases noted thus far in which compulsory licensing with 


- 58115 F. Supp. at 843. 
54115 F. Supp. at 844. 
55 332 U.S. at 368. 
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or without royalties has been decreed, the defendants have been guilty 
of misuse of their patents as a part of their violations of the antitrust 
acts. But such remedies have not been restricted solely to cases 
presenting a patent misuse situation. The district court of Massa- 
chusetts in an antitrust case against the United Shoe Machinery 
Corp.** held that although a manufacturer which is found to have mo- 
nopolized the manufacture and distribution of machines used in shoe- 
making did not engage in abusive practices in the use of its patents, 
the manufacturer may yet be required to license its patents on a rea- 
sonable royalty basis if such a step is necessary to reduce the monopoly 
power which it had achieved, not as a result of the patents, but as a 
result of business practices. 

In analyzing the decisions to date it would appear that compulsory 
licensing of patents with reasonable royalties is a remedy firmly es- 
tablished for use in antitrust cases, even though such licensing is a 
serious inroad into the patent right of exclusion. 

Whether royalty free licensing or dedication in a proper case is 
an allowable remedy or not is a matter left in considerable doubt 
by these decisions. The majority in the Hartford-Empire case seem- 
ingly indicate that such licensing would be unsuitable as it would 
amount to confiscation. This decision has been considerably weakened 
by the National Lead case wherein the majority refused to affirm the 
Hartford-Empire holding, and by dicta indicated that in a proper case 
the decision would have to be made anew. The court did not reveal 
what type of situation would be considered a proper case, nor did 
it discuss dedication as an available remedy. 

The General Electric litigation apparently presents a case which 
might be considered a “proper case” under the language of the 
National Lead decision. The court ordered dedication of certain 
patents held by General Electric. The court does not clearly differen- 
tiate between royalty free licensing and dedication. The grounds 
justifying dedication in lieu of royalty free licensing were not 
satisfactorily set forth.* 

The decision in the General Electric case sets forth some guides 
as to what the district court of New Jersey requires in a “proper 
case” to warrant dedication of defendants’ patents. (1) The essence 
of the antitrust violation must be the misuse of the defendants’ patents. 
(2) There must be a violation of both Sections 1 and 2 of the Sher- 
man Act. (3) Complete elimination of the patent monopoly must 
be the key to the restoration of competitive conditions. (4) Dedica- 


5¢ United States v. United Shoe Machinery Corp., 110 F. Supp. 295 (D. Mass. 
1953), se = ey 347 U.S. 521 (1954). 
up’ 
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tion must be neither detrimental to the restoration of competition nor 
unnecessary.** 


Tue Pros AND CONS OF THE USE OF THE DIFFERENT DEGREES OF 
PATENT Property RiGHt LIMITATIONS IN ANTITRUST CASES 


Compulsory licensing with reasonable royalties 


Although confiscatory to a degree, there appears to be no serious 
contention that such a remedy should be unavailable to the courts 
where such remedy is necessary to prevent or restrain violations of 
the antitrust acts. From many early decisions it has been held that 
patent rights are subordinate to the antitrust acts, and that encroach- 
ments of those rights may be permissible in proper cases.°® The 
Supreme Court in both the Hartford-Empire and National Lead 
cases clearly hold such a remedy to be permissible. 


Compulsory licensing on a royalty free basis 


Serious controversy has taken place regarding the advisability of 
such a remedy, and numerous reasons have been advanced pro and 
con. In a dissent to the Hartford-Empire case, it was contended 
that to refuse royalty free licensing was to leave the defendants with 
the fruits of their victory, and thus allow them to reap future profits 
from their wrongdoing; only royalty free licensing would sever the 
defendants from their evil fruit.°° Such a view appears to be pri- 
marily penal in character, overlooking the real question of whether 
such a remedy is necessary to prevent and restrain further violations 
of the antitrust acts. It should be noted that both divestiture and 
dissolution, which are commonly used devices in antitrust decrees, 
allow the defendants to profit from their wrongs. 

Another writer * has contended that although compulsory licensing 
is confiscatory, this is yet permissible on the ground that other con- 
fiscatory statutes requiring forfeiture to the Government of property 
illegally used have been held to be constitutional.** This view over- 
looks the fact that there are no corresponding statutes which would 


specifically allow confiscation of property rights as enacted in these 
antitrust decrees. 


58115 F. Supp. at 844. 
59 See notes 31 and 32 supra. 

60 323 U.S. at 443. 

61 District Court Dedication of Patents to Public Use, 54 Cotum. L. Rev. 
278, 281 (1954). 

62 E.g. 62 Stat. 840 (1948), 18 beng § 3615 ra Sree used in illeg- 
ally transporting liquor) ; 54 Srat. 66 (1940), C. § 526(0) (1946) 
(Motorboat Act); 49 Srar. 518 11938), 19 WSO $ ies (1952) (Anti- 
Smuggling Act); see 50 Corum. L. Rev. 375 (1950). 
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Another view in favor of royalty free licenses contends that since 
compulsory licensing on a reasonable royalty basis is a serious 
intrusion on the patent rights which has been sanctioned by the 
Supreme Court, then royalty free licensing is merely a further step 
in the same direction, and it is merely an arbitrary choice to permit 
one remedy and to refuse to use the other.” 

A final argument in favor of royalty free licenses is that there may 
be situations in which the peculiar facts of the case show that the only 
effective way in which the court may restrain and prevent further 
violations as well as restore competition is to order the royalty free 
licensing of the patents involved in the violative practices of the 
defendants. Such was the basis for the decision in the General 
Electric case where the court decided that since the profit margin on 
the sale of lamps was so small that the imposition of any royalty at 
all would prevent the restoration of competition by outsiders with the 
defendants. This argument, more than any other, goes to the heart 
of the problem in that it considers primarily the intent of the antitrust 
acts. That is, it considers what remedies are necessary for the proper 
enforcement of those acts so that the public policy against monopo- 
listic practices may be effectuated. In this view it is considered more 
important that the broader public policy be served even though indi- 
viduals may suffer damages as a result of their wrongful acts. This 
argument should, of course, be limited to those rare cases in which the 
particular facts show that such remedies are in fact necessary to 
prevent and restrain future violations and to restore competition. 

Similarly, there are several views opposed to the granting of royalty 
free licenses. There has always been a traditional hostility towards 
the forfeiture of property, and it has been argued that to read into 
the statutory language of Section 4 of the Sherman Act that such a 
remedy is available from the broad grant there does not accord with 
the best principles of statutory construction. 

Further justification of this attitude is the fact that the Sherman 
Act also includes Section 6 which expressly provides for the forfeiture 
of property by way of condemnation proceedings, which by court 
decision requires a trial by jury.** This latter section would seem 
to give rise to a reasonable implication that Congress considered 
forfeiture proper only under the circumstances and proceedings de- 
scribed in that section, for, if forfeiture and confiscation were to be 
considered as reasonable means for terminating or dissolving an 
illegal combination there would be no point in including Section 6. 

63 See dissent in United States v. National Lead Co., 332 U.S. 319, 366 (1947). 

64 Provision of Anti-Trust Decree Lata J . Dedication to the Public o 


Patents, 22 Gro. Wasu. L. Rev. 257, 259 (19! 
85 See note 13 supra. 
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Finally, as a means to determine the congressional intent, it should 
be observed that repeatedly since 1908 legislation has been proposed 
in Congress to give the courts power to cancel a patent which has 
been used as an instrument to violate antitrust laws.°* Congress 
has not adopted such legislation. The Temporary National Economic 
Committee also recommended imposition of such a penalty for viola- 
tions of the antitrust laws,®’ but again its recommendations were not 
adopted by Congress. 


Patent dedication 


The contention that patent dedication should be required as a 
proper means of enforcing the antitrust acts seems to be considerably 
less defensible than the demand requiring royalty free licensing. 

It should be noted that all of the views expressed in the last section 
supporting royalty free licensing can achieve their ends without the 
further requirement that the patents be dedicated to the public. 

In the only case requiring dedication of patents as a proper 
remedy ** the court did not clearly explain why royalty free licensing 
would not give the same effective relief as the dedication which it 
ordered. The court in discussing its position apparently took the 
view that the misuse of the patents cast doubt as to their validity. 
It would appear that the drastic measures taken were essentially 
penal in character, and went beyond that which was necessary to 
restore competition in that situation. 

One argument has been advanced justifying dedication on the 
grounds that the length of time necessary in which to obtain modifi- 
cation of the decree is usually longer than the term of the patent 
grant.®* Such reasoning does not explain why dedication as a remedy 
is more necessary than royalty free licensing, nor does it justify the 
extreme action taken against a patent merely on the theory that it 
may not make any difference in the long run. 

The reasoning advanced in the objections to royalty free licensing 
discussed in the last section apply with even more vigor when dedica- 
tion of the patent is considered as a remedy. 


66 H.R. 20388, 60th Cong., Ist Sess. (1908); H.R. 11796, 61st Cong., Ist 
Sess. (1909) ; H.R. 2930, oe oe ls Ist Sess. (1912); H.R. 23417, as amended, 


62d Cong., 2d Sess. (1912) 00, 63d Cong., 1st Sess. (1913) ; . HR 
14865, 63d Cong., 2d Sess. (1914) ; < o783 70th Cong., 2d Sess. (1928); S 
2491, ‘77th Cong., 2d. Sess. (1942). 

&t Final Report and Recommendations of the Temporary National Economic 
Committee, S. Doc. No. 35, 36-37 (1941), 77th Cong., 1st Sess. See also Pre- 
liminary Report, S. Doc. No. 95, 16-17, 76th Cong., ist Sess. (1939). 

88 United States v. General Electric Co., 115 F. Supp. 835 (D.N.J. 1953). 

69 Patent Dedication as Antitrust Remedy—New Light on Hartford-Empire, 
63 Yate L. J. 717, 728 (1954). 
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THE REPORT OF THE ATTORNEY GENERAL’s NATIONAL COMMITTEE 
To Stupy THE ANTITRUsT Laws 


The Attorney General’s Report includes a study of the scope 
of the patent property limitations which should be available to the 
courts in framing antitrust decrees. The committee as a whole, 
however, failed to reach a unanimous conclusion as to what remedies 
against patent rights should be used by the courts. 

The entire committee approved of the relief obtainable from the 
use of compulsory licensing if there is a provision made for reasonable 
royalties, even though this would be confiscatory to a degree. 

However, on the subject of royalty free licensing and dedication 
the committee was split in its views. A majority of the committee 
condemned the use of such remedies, adopting the view expressed in 
the Hartford-Empire case that such remedies are confiscatory and 
penal, and thus beyond the scope of judicial power to grant. These 
remedies were contrasted with the commonly used remedy of divesti- 
ture, and it was felt that while divestiture may be decreed, the 
defendant is yet allowed to recover what he may from the sale of 
the property ordered to be divested, whereas a decree requiring 
royalty free licensing or dedication prevents any such recovery by 
the defendant from his confiscated property. 

A substantial minority of the committee disagreed with the view 
taken by the majority and felt that these remedies of royalty free 
licensing and dedication should be used by courts in appropriate cases. 
The grounds on which the minority based their recommendation are 
as follows: (1) The National Lead case showed that the Supreme 
Court no longer supports the view that there is any statutory or 
constitutional bar to such relief. (2) Any form of compulsory 
licensing involves the forfeiture of patent rights, and royalty free 
licensing and dedication are merely an allowable extension of the 
forfeiture sanctioned in compulsory licensing with reasonable royal- 
ties. (3) Dedication may do no more than confiscate the patentee 
antitrust violator’s right to reap monopoly profits. (4) Waiver 
of royalties may be necessary to “pry open to competition a market 
that has been closed by the defendant’s illegal restraints.” (5) A 
court in deciding an antitrust case brought by the Government on 
the public’s behalf should possess relief powers at least equal to those 
courts have consistently exercised in suits between private parties. 

In the discussion by the committee as a whole, the distinction 
was set forth between the effects of a decree ordering compulsory 
royalty free licensing, and one ordering dedication. In spite of the 


70 Report, 255-59. 
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fact that this distinction had been made, the difference was ignored 
in the recommendations by the minority and they made no attempt 
to point out why the remedy of dedication would be any more effec- 
tive to restore competition in a given case than would be a decree 
ordering compulsory royalty free licensing. 


CoNCLUSIONS 


After examination of the cases the following statements can be 
made. 

Compulsory licensing with a provision for reasonable royalties is 
a remedy often used in antitrust cases which has clearly received the 
sanction of the Supreme Court. 

The Supreme Court has not yet clearly ruled on whether compul- 
sory royalty free licensing is a proper remedy or not in an antitrust 
case. 

There has been a regrettable confusion by most courts and by 
many writers of the distinctions between compulsory royalty free 
licensing and dedication of patents. However, there is a significant 
difference in the results of these two remedies. Under a decree 
ordering compulsory royalty free licensing a patentee retains formal 
title to his invention although he is required to license it to any who 
may apply therefor, and he is also forbidden to exact royalties for 
such licensing. Nevertheless, as an antitrust decree is subject to modi- 
fication by the court, it is conceivable that upon such modification 
the patentee may recoup some of his patent rights which have been 
taken from him. On the other hand, if the patent is required to be 
dedicated, the patentee loses all rights in the patent and thus abandons 
all hope of recovering anything of value from his patent. A later 
modification of the decree can not undo the irrevocable dedication. 
In order to justify this further limitation of the patent rights it should 
be necessary to show that dedication is the most effective method 
to restrain and prevent further violations of the antitrust acts and to 
restore competition. It is not clearly shown that the competitors 
of the defendant patentee will obtain any more significantly free 
use of the patents in question under a decree requiring dedication 
than they will under a decree ordering compulsory royalty free 
licensing. Thus, the only ostensible reason for invoking the extreme 
remedy of dedication would be to penalize permanently the patentee 
for his past wrongdoings, without appreciably effectuating a restora- 
tion of competition. - As such, the remedy of dedication, as opposed 
to compulsory royalty free licensing, appears to be primarily penal 
in nature, and should not be used by the courts in their formulation 
of an antitrust decree. CaRLISLE M. Moore. 





RECENT CASES 


ADMINISTRATIVE LAW—VIOLATION OF HatcH Po.itTicaL AcTIVv- 
ity Act By Civit SERVANT—INTENT TO BE POLITICALLY ACTIVE.— 
Respondent, a U.S. postal clerk, wrote a letter to the editor of the 
Houston Post denouncing Governor Allan Shivers then running for 
renomination in the Democratic primary election. The letter, pub- 
lished in the newspaper, likened Governor Shivers to a “Judas” goat 
leading the Democrats of Texas to the “slaughtering pen,” and con- 
cluded: “No one respects a renegade. Let’s send Allan Shivers 
home.” Respondent was charged with violating section 9(a) of the 
Hatch Political Activity Act, 53 Stat. 1148 (1939) as amended, 5 
U.S.C. § 118i (1952), which prohibits pernicious political activity by 
civil servants. He defended inter alia on the basis that his action did 
not violate section 9(a) because he did not intend to campaign. Held, 
respondent suspended for 90 days; publication of a political “letter 
to the editor” may be pernicious political activity in violation of the 
Act. Curtis C. Wilson, Fed. Doc. No. 1530, United States Civil 
Service Commission (May 18, 1955), 5 Prxe & Fiscuer Ap. L. 
(2d ser.) 247. 

The original Hatch Act of 1939 as amended by the second Hatch 
Act of 1940 provides: “No... employee .. . shall take any active 
part in political management or in political campaigns. All such per- 
sons shall retain the right to vote as they may choose and to express 
their opinions on all political subjects and candidates.” 53 Srart. 
1148 (1939), 54 Stat. 767 (1940), 5 U.S.C. § 118i (1952). The 
prohibition, according to Senator Hatch, was directed against active 
participation in political affairs. 84 Conc. Rec. 11154 (1939). It 
was intended that a government employee refrain from taking part in 
endeavors which consume time and attention required by his duties. 
As expressed by President Roosevelt when he signed the original Act, 
it was not intended that an employee be precluded from exercising 
his right of free speech, nor that he be prevented from expressing his 
opinion in writing, unless done as a part of a political campaign. 84 
Conc. Rec. 10746 (1939). It was expressly intended, and stated by 
Senator Hatch, that an employee not be restricted to a private ex- 
pression of his political opinion. 86 Conc. Rec. 2870 (1940). 

The power of Congress to restrict the political activities of govern- 
ment employees has been upheld by the Supreme Court. United Pub- 
lic Workers of America (C.I.0.) v. Mitchell, 330 U.S. 75 (1947). 
What acts constitute the political activity prohibited is still open to 
interpretation. In view of the general terms used in the statute the 
prohibition intended can only be determined with certainty when ap- 
plied to a particular fact situation. See IRnwin, HatcnH Act Ds- 
cisions 43 (1949). 

The intent of Congress was to follow long-standing civil service 
regulations when it acted to curtail pernicious political activities. 54 
Stat. 771 (1940) ; 84 Cone. Rec. 10746 (1939). Prior to 1939 and 
subsequent thereto the Commission attempted to state what activity 
constituted an active part in political management or in political cam- 
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paigns. U.S. Crviz Service Commission, PoriticaL: ACTIVITIES 
AND POLITICAL ASSESSMENTS OF FEDERAL OFFICE HOLDERS AND EM- 
PLOYEES (1939, 1942 & 1944); U.S. Civit SERvicE COMMISSION, 
PouiticaAL ACTIVITY OF FEDERAL OFFICERS AND EMPLoyEEs (1955). 
See also Esman, The Hatch Act—A Reappraisal, 60 YALE L.J. 986, 
990 (1951). Publication of a letter or article for or against a party 
candidate was listed by the Commission as a prohibited activity at the 
time the Act was passed. U.S. Civit Service Commission, Potiti- 
cAL ACTIVITIES AND POLITICAL ASSESSMENTS OF FEDERAL OFFICE 
Ho.pers AND Emptoyees (1939). Until the instant decision neither 
the Commission nor a court had found that the sole act of writing a 
letter to the editor, which was published by a newspaper, amounted to 
a violation of the Act. However, in W. Arthur Simpson, Fed. Doc. 
No. 197, CSC (Nov. 18, 1954), Simpson v. United States Civil Serv- 
ice Commission, Civil Action No. 1747 (D.Vt. 1955), one of seven 
charges against respondent was that he wrote a political “letter to the 
editor.” The Commission found a violation, but did not consider 
each charge separately. 

Various other types of activity have been considered in the light of 
the Commission’s rules, and have been measured against the language 
of the statute. In the matter of J. Ernest Kerr, Fed. Doc. No. 1161, 
CSC (July 22, 1946), respondent’s name appeared as the sponsor of 
political advertisements in two newspapers. Respondent denied that 
he was responsible for his name appearing there, and the facts indi- 
cated that the State Committee paid for the space. Since respondent 
denied doing the very acts charged and the Government’s proof failed 
at that point the question of intent to campaign was not reached. In 
the same case the respondent was found guilty on a charge that he 
read a political address over the radio. Respondent admitted so do- 
ing, but pleaded no political activity because he read the speech out 
of friendship for another who could not be present. The Commission 
reached the question of intent and concluded that had respondent not 
intended to become identified with the campaign he would have dis- 
associated himself entirely from the broadcast. 

Distribution of political handbills, erecting political posters, distrib- 
uting campaign cards and collecting and transmitting contributions for 
a political advertisement were found to be violations. Samuel F. Mc- 
Claren, Fed. Doc. No. 1181, CSC (Sept. 24, 1946). Here the Gov- 
ernment proved the activity charged, and the Commission then pro- 
ceeded to find, from the evidence, intent on the part of the respondent 
to campaign. The Commission was careful, however, to assure itself 
that respondent had not merely intended an expression of his own 
political sentiments. 

Serving as an officer in a political club was charged as a violation, 
but the charge was dismissed for lack of evidence that the respondent 
intended to take an active part in the management of the club’s affairs. 
Nell W. Floyd, Fed. Doc. No. 1149, CSC (Feb. 7, 1947). 

Purchasing and mailing political circulars was held to be a viola- 
tion. It was decided that the activity itself was inherently political 
and it did not matter that respondent may have acted individually 
without intent to campaign and without ties to a political organization. 
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Carl C. Tinstman, Fed. Doc. No. 155, CSC (Jan. 21, 1948). Con- 
ferring with fellow employees on political matters and urging contri- 
butions was held a violation. It was said that the activity itself was 
a violation since intent was inextricably embraced within it. Tom E. 
Williams, Fed. Doc. No. 125, CSC (Feb. 13, 1945). 

To violate the terms of the statute the activity must be a part of a 
political campaign. The Commission couched its decision to fit that 
language. It was held that the letter was part of a political campaign 
because it contributed to it. The author need not be a regular party 
worker, nor need his action be known to the organized political forces. 
The test established was: did respondent express his opinion in such 
manner as to show a premeditated effort to influence political action 
by others? When such circumstances are shown, the Commission 
held, the intent to take part in a political campaign is patent, though 
it may be unsusceptible of proof. 

Despite the general rule that lack of intent to violate an act cannot 
be considered to determine whether a violation occurred, Dickinson v. 
Brookline, 181 Mass. 195, 63 N.E. 331 (1902), under section 9(a) 
intent is all important. By the terms of that section, expression of 
opinion is susceptible of two interpretations: expression of opinion 
merely, and expression of opinion to influence the political action of 
others. Distinguishing between the two will determine the respond- 
ent’s guilt or innocence. It is incumbent upon the Commission to 
proceed cautiously whenever it must make this distinction, and in the 
past it has done so. McClaren case, supra. Whenever the employee’s 
right of expression has been contested with a charge of encroachment 
into political activity, the Commission has heretofore demanded clear 
and preponderant evidence that the intent to campaign existed, or 
that the act was susceptible of no other interpretation. Tinstman and 
Williams cases, supra. 

In the instant case it was conceded that respondent did not intend 
to violate the Act. It was noted that no one paid for the publication 
of the letter and that the respondent merely submitted his letter for 
publication. The respondent had no assurance at the time the letter 
was submitted that it would be published. Moreover, respondent did 
not “campaign” as the word is defined in standard dictionaries. 

In the Commission’s view a violation of section 9(a) of the Hatch 
Act may be based either on a finding that the act was such as to imply 
the necessary intent, or on a finding that the employee intended to 
engage in political activity. The distinction between the two criteria 
appears analogous to the distinction made between general and spe- 
cific intent as applied in criminal law. If the Commission has the 
authority to classify alleged violations of the Act as political or non- 
political activities per se and thus determine whether intent need be 
shown, it is believed that the Commission erred in the classification 
made in the instant case—that writing a letter to the editor is per se 
political activity. 

Political sterilization of government employees is, at best, an un- 
happy though perhaps necessary solution to the problem of maintain- 
ing dignity and respect for public officials and government agencies. 
At its worst, it may remove from active participation in important 
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civic affairs a segment of the electorate that may be well informed 
and qualified to advise others. The Commission’s decision in the 
principal case is a significant limitation on freedom of expression. A 
more satisfactory solution would preserve civil rights where doubt 
exists as to the extent of the prohibition invoked by the statute, thus 
avoiding a grave constitutional question involving fundamental First 
Amendment freedoms. 

Respondent’s suit for an injunction to stay the Commission’s order 
is now pending in the district court. Civil Action No. 2814 (D.D.C. 
1955). John Franklin Lee. 


BANKRUPTCY—LIFE INSURANCE—TRUSTEE’S RECOVERY OF CASH 
SURRENDER VALUE.—Subsequent to possession of most of the bank- 
rupt’s non-exempt property by a court-appointed receiver pursuant 
to an involuntary petition in bankruptcy, the bankrupt, concealing 
pendency of bankruptcy proceedings, secured loans on his life insur- 
ance policies. The trustee in bankruptcy recovered a small por- 
tion of the proceeds which remained in the hands of the bankrupt, 
and instituted suits against the insurance companies for the cash 
surrender values of the policies, less the loan proceeds recovered. 
Bankruptcy Act § 70, 30 Stat. 544 (1898), as amended 11 U.S.C. 
§ 110 (1952). The companies’ contention that they should be al- 
lowed to deduct the total amount of the loans was upheld by the 
trial court. 122 F. Supp. 348 (D. Md. 1954). Held, reversed and 
remanded; loans made on the insurance policies of a bankrupt after 
a receiver has taken possession of the major portion of his non- 
exempt property, renders the insurance companies liable for the full 
cash surrender value of the policies, because such transactions are 
not within the protection of §70(d) of the Bankruptcy Act (added 
by the 1938 amendments) which was construed here as superseding 
prior law. Lake v. New York Life Insurance Co., 218 F.2d 394 
(4th Cir. 1955). 

Unless exempt under state law from creditors’ claims, the bank- 
rupt’s life insurance is an asset of his estate to the extent of its 
cash surrender value. Bankruptcy Act, §70(a); Burlingham v. 
Crouse, 228 U.S. 459 (1913). Such policy may be an asset either 
because the bankrupt has made it payable to himself, his estate or 
his personal representatives, § 70(a) (5); or because he has reserved 
the power to change the beneficiary, § 70(a)(3), Cohn v. Malone, 
248 U.S. 450 (1919). 

A proviso of §70(a)(5) gives the bankrupt the privilege of re- 
taining a policy by paying the cash surrender value to the trustee 
within thirty days after the company has certified it to him. This 
helps the bankrupt get a new start, since he may be unable to ob- 
tain comparable new insurance. It does not prejudice the rights of 
creditors, however, since, in any event, they would get only the cash 
surrender value. Burlingham v. Crouse, supra. Defendant com- 
panies contended in the principal case that the special position ac- 
corded life insurance by this proviso, exclusively governs the treat- 
ment of life insurance in the bankrupt estate and precludes the 
application of other provisions of § 70 to it. The court of appeals, 
in overruling this contention as accepted by the trial court, stated 
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that the purposes of the special treatment could be given effect with- 
out restricting the application of the other provisions of § 70. 

The principal conflict in this case, however, was the dispute over 
the effect on § 70 of the Chandler Act amendments, 52 Stat. 840 
(1938), 11 U.S.C. § 110. This section provides for the vesting of 
title to the bankrupt’s property in the trustee by operation of law. 
The 1938 amendment not only changed the date of vesting from 
the date of adjudication to the date of filing the petition, but also 
added sub-section (d) to § 70, to clarify the existing confusion as 
to protection of transactions between the bankrupt and innocent third 
parties during the interval between filing and adjudication. Good 
faith transactions for full and adequate consideration by third parties 
are protected where they occur before the receiver or trustee has 
taken possession of the major portion of the bankrupt’s non-exempt 
oe. § 70(d) (4), H.R. Rep. 1409, 75th Cong., 1st Sess. 34-35 
(1937). 

Prior to the 1938 amendments, the courts had developed a fiction 
that the title of the trustee which vested at adjudication related back 
to the filing of the petition, on the theory that the filing was an 
attachment and a caveat to all the world. International Bank v. 
Sherman, 101 U.S. 403 (1879); Mueller v. Nugent, 184 U.S. 1 
(1902). There was an exception to this rule, however, in the situa- 
tion where the third party made transfers to the bankrupt between 
the filing of the petition and adjudication. In re Zotti, 186 Fed. 84 
(2d Cir. 1911) ; Stone v. Superior Fire Insurance Co., 278 Pa. 400, 
123 Atl. 333 (1924). The Supreme Court of the United States 
adopted this exception in the case of Frederick v. Fidelity Mutual 
Life Insurance Co., 256 U. S. 395 (1921). The Frederick case 
held that a life insurance company was not liable to the trustee for 
the cash surrender value of a policy where it had matured because 
of the death of the insured, and the company had paid the beneficiary 
during the period between filing and adjudication without notice of 
the pending bankruptcy proceedings. 

The contention of the companies that the Frederick case was still 
good law because not expressly overruled by the 1938 amendments 
was sustained by the trial court. The lower court also rested its de- 
cision on the case of In re Chandler, 290 Fed. 988 (E.D. Pa. 1923), 
where the trustee had sued to recover the cash surrender value of a 
lapsed policy which contained a provision for invasion of the re- 
serve in lieu of premiums to keep the insurance in force in spite 
of the lapse. There the court held that the trustee could recover only 
the depreciated surrender value at demand rather than the full value 
at the date of filing, since he stood in the shoes of the bankrupt and 
his contractual rights could rise no higher than those of the bankrupt. 

The trial court in the instant case was of the opinion that these 
two decisions showed that the trustee could not recover where the 
third party, dealing with the bankrupt in good faith and without 
notice of the filing of the petition, was exercising rights or perform- 
ing duties under a pre-existing contract with the bankrupt. 122 F. 
Supp. 348, 361 (1954). The United States Court of Appeals for 
the Fourth Circuit reversed the district court on this point relying 
particularly on the legislative history of the Chandler Act amend- 
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ments to §70. The report of the House Judiciary Committee stated 
that the addition of sub-section (d) to §70 was to eliminate the 
confusion then surrounding the protection of transactions between 
the bankrupt and innocent third parties. H.R. Rep. No. 1409, 75th 
Cong., Ist Sess. 35 (1937). Reviser James A. McLaughlin spe- 
cifically referred to the Frederick case, supra, as a cause of the con- 
fusion which the amendments were designed to eliminate, in his 
Analysis of H.R. 12889, 74th Cong., 2d Sess. 229 (1936). The Su- 
preme Court has held that a reviser’s notes may be given weight in 
construing statutory provisions. U.S. v. National City Lines, 337 
U.S. 78 (1949). 

It is clear, as the court points out, that if the rules laid down by 
§ 70(d) are not applied to all transactions between filing of the peti- 
tion and adjudication, the intent of Congress will be frustrated and 
the confusion prevailing before the amendments will return. In ad- 
dition, the opinion of the court here is careful to indicate that the 
rule of §70(d)(4) invalidating transfers after a court officer had 
acquired possession of the major portion of the bankrupt’s non- 
exempt property recedes from the position that the filing of the peti- 
tion is a caveat to all the world, and thus is a compromise between 
the interests of the creditors and the innocent third party dealing 
with the bankrupt in good faith and without notice of the proceed- 
ings. The court held that since Congress by the 1938 amendments 
has established the test of possession by a court officer as the divid- 
ing line between protected and invalid transactions, this mandate 
must override cases, such as the Frederick case, supra, which had 
attempted to establish equitable rules in the absence of clear statutory 
language. 

It should be noted that the companies have not exhausted their 
remedies in the instant case since they will be allowed to show on 
remand that they should have credit for amounts paid to creditors 
from the proceeds of the loans. The trial court found it unnecessary 
to pass on this question in the view it took of the case. 122 F. Supp. 
348, 362. 

It is submitted that the construction given the Bankruptcy Act 
and the effect given the 1938 amendments in the instant case cor- 
rectly effectuate the intent of Congress which was to eliminate con- 
fusion as to the status of protected transactions. It is further sub- 
mitted that the new test established by Congress for determining 
the dividing line between protected and unprotected transactions with 
a bankrupt by innocent third parties, who deal with him without no- 
tice of the pendency of bankruptcy proceedings in the interval between 
the filing of the petition and adjudication, was properly applied here. 
Russell E. Carlisle. 


Miuitary LAw—CoNvENING AUTHORITY as A WITNESS—AU- 
THENTICATION OF DOCUMENTARY EviIpENCE.—Accused was tried and 
convicted of unauthorized absence by a special court-martial. Part 
of the evidence on which the conviction was based consisted of an 
entry in the unit diary which had been authenticated by the conven- 
ing authority. The accused contended that by signing this entry the 
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convening authority became a witness for the prosecution and con- 
sequently an accuser, and was thus disqualified from convening the 
court. Held, conviction affirmed; the convening authority does not 
become an accuser by reason of his authentication of documents used 
as evidence by the prosecution, though by that act he becomes a wit- 
ness against the accused. United States v. McClenny, 5 U.S.C.M.A. 
507, 18 C.M.R. 131 (1955). 

The authentication of documents introduced into evidence makes 
the person authenticating them a witness with respect to such docu- 
ments, United States v. Moore, 4 U.S.C.M.A. 675, 16 C.M.R. 249 
(1954) ; whether the authentication consists of signing an original 
entry certifying the facts contained therein to be correct, United 
States v. Beeks, 9 C.M.R. 743 (1953); or signing a copy of the 
original entry to certify it as a true copy of the original, United 
States v. Morris, 9 C.M.R. 786 (1953). In the present case the 
convening authority signed an original entry in the unit diary and 
was therefore a witness under the rule of the Beeks and Moore cases, 
supra. 

While there is a specific provision against a member of the court 
appearing as a witness, Art. 25, Uniform Code of Military Justice, 
64 Stat. 108-145 (1950), 50 U.S.C. §§ 551-736 (1952) ; there is no 
similar prohibition as to the convening authority, Arts. 22 and 23, 
UCMJ. A convening authority, however, having an interest in the 
prosecution of an accused, other than an official interest, is an ac- 
cuser, Art. 1(11), UCMJ; and is disqualified from convening the 
court in that case, Art. 22(b), UCMJ. The convening authority is 
an accuser if under the particular facts and circumstances a reason- 
able man would conclude that he had a personal interest in the out- 
come of the case. United States v. Gordon, 1 U.S.C.M.A. 255, 2 
C.M.R. 161 (1952). In determining whether a convening authority 
is an accuser, each case must be decided on its own facts as they ex- 
isted when the court was convened, United States v. Hammork, 13 
C.M.R. 385 (1953); and whether he later appears as a witness at 
the trial is material only so far as it indicates the state of things at the 
time of convening the court, United States v. Steed, 4 C.M.R. (AF) 
522 (1951). 

In the instant case the accused argued that since the convening 
authority was a witness under the rule of the Moore case, supra, he 
thereby became an accuser. The court rejected this contention and 
instead looked to the content of the testimony given by the convening 
authority. On that issue the accused relied chiefly on United States 
v. Huff, 10 C.M.R. 736 (1953), to support his contention that by 
signing the unit diary the convening authority became an accuser. 
In that case the convening authority had authenticated certain entries 
in the morning report which constituted the entire evidence against 
the accused. The Board of Review held that the making of such 
entries constituted a personal determination of the guilt of the ac- 
cused and that a reasonable man, upon considering the facts, would 
impute to the convening authority a personal interest, feeling, or bias 
in the case. The board, therefore, held that the convening authority 
had more than an official interest in the case and was thus an ac- 
cuser. The dissenting board member argued that by signing the 
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morning reports the convening authority had made an official deter- 
mination only as to the status of the accused, i.e., absent without 
leave, but had made no conclusion as to his guilt of any offense. The 
dissenting member felt that this did not show that the convening 
authority had a personal interest in the matter, and that therefore he 
was not an accuser. 

The court in the present case agreed with the dissenting opinion 
in the Huff case, supra, and expressly overruled the majority opinion. 
The court pointed out that these entries were made in accordance 
with regulations, that they were made before any charges were pre- 
ferred, and that such entries were not made solely with a view to 
possible prosecutions. Considering these facts the court felt that no 
reasonable person would conclude that the convening authority had 
a personal interest in the case. 

In previous cases on this issue, the majority have, on similar facts, 
held the convening authority not an accuser. Thus the convening 
authority was not disqualified where, in a trial of the accused for 
breaking arrest, the convening authority testified by means of a stipu- 
lation that he had imposed the arrest on the accused, United States 
v. Steed, supra; nor where, in a trial for falsely issuing certain orders 
over the signature of the convening authority, he testified that the 
orders had not been issued by him, United States v. Eckhard, 38 BR 
379 (1944); and similarly where the convening authority authenti- 
cated extract copies of the morning report which were later intro- 
duced as the sole evidence establishing the unauthorized absence of 
the accused, United States v. Long, 13 C.M.R. 775 (1953). In this 
last case, since other errors were present, the board did not decide 
what the effect of the convening authority’s action was but said that 
such a situation should be avoided. In the recent case of United 
States v. Redden, 17 C.M.R. 492 (1954), the prosecution presented 
evidence of a previous conviction consisting of a page from the ac- 
cused’s service record book which had been authenticated by the con- 
vening authority. The board held that the convening authority was 
not an accuser, but indicated a different result if he had made the 
original entry in the service record book. A case holding the con- 
vening authority to be an accuser was United States v. Messer, 53 
BR 279 (1945), where the convening authority testified for the 
prosecution as to false official statements made to him by the accused. 

It can be seen from an examination of the cases that the conven- 
ing authority has been found to be an accuser where he has been 
personally involved in the case or has done some act which, though 
official, was not required of him. In the instant case the act was 
both official and required. U.S. Marine Corps General Order No. 
47 (1951), Change No. 12 (1953). Furthermore there was no evi- 
dence to indicate that he had any personal interest in the case. 

The court followed the Moore case to the extent of designating 
the convening authority a witness under the present facts. That 
case established an arbitrary definition of a witness, but the court 
here refused to arbitrarily designate convening authorities, who are 
witnesses, accusers, and thereby disqualify them. Thus it is neces- 
sary to go behind the label of witness and examine the facts and 
circumstances of the individual case in order to determine whether 
the witness is also an accuser. Ricardo A. Ratti. 
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Farr CoMPETITION : THE LAw AND Economics or ANTITRUST PoL- 
icy. By Joel B. Dirlam and Alfred E. Kahn. Ithaca: Cornell 
University Press, 1954. Pp. xi, 307. $4.50. 


Two economics professors have contributed an unimposing little 
volume that encompasses a valuable summary and critique of fifteen 
years of antitrust enforcement and a plethora of legal and economic 
viewpoints. The areas of special focus are those in which the critical 
questioning of antitrust policy has been most widespread—monopoly 
under Section 2 of the Sherman Act,’ exclusive dealing under Section 
3 of the Clayton Act,? and price discrimination under the Robinson- 
Patman Act.® 

Although the preface indicates this book to be a culmination of a 
four-year study, it is primarily oriented toward analysis and refuta- 
tion of much of the recent criticism of vigorous antitrust enforcement. 
In the initial chapter the authors tersely summarize the basic theses 
of many critics, such as Mason, J. M. Clark, Adelman, Galbraith, 
Griffin, Markham, Schumpeter, Oppenheim and the Business Advis- 
ory Council of the Department of Commerce. There is also an expo- 
sition of the basic premise that government intervention in economic 
affairs has two broad purposes: to ensure that the bargaining process 
conforms to the community’s sense of fairness, and to preserve a com- 
petitive system of checks and balances. The writers perhaps over- 
emphasize this “fairness” aspect of antitrust enforcement in line with 
their fundamental skepticism that economics can furnish a certain 
answer to what the economic consequences of antitrust decrees will be. 
They frankly admit that antitrust cases are (and perhaps should be) 
selected for “political” purposes—meaning “political” only in the 
sense that the process of selection is not exclusively based on “eco- 
nomic” factors but involves value-judgments of other types. They 
do not advocate “arbitrary” selection to influence the results of elec- 
tions or anything approximating this. 

After analysis of decisions such as the Aluminum and American 
Tobacco cases,* the book concludes that those who maintain that vig- 
orous enforcement of the “new” Sherman Act may produce markets 
that are less workable than those now generally prevailing have ig- 
nored “the positive contribution which competition itself, freed of 
arbitrary private restraints, makes to a strong and progressive econ- 
omy.” Their answer to critics such as Lilienthal*® who decry the 
proposed disintegration of magnificent research organizations needed 
for national defense and technical innovation, is that dissolution of 
concerns such as Western Electric (as proposed by the Department 


126 Srat. 209 (1890), 15 U.S.C. §2 (1952). 

238 Srat. 731 (1914), 15 U.S.C. § 14 (1952). 

849 Srat. 1528 (1936), 15 U.S.C. § 13a (1952). 

4 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945) ; 
United States v. American Tobacco Co., 328 U.S. 781 (1946). ‘ 

5 LILENTHAL, Bic Business: A New Era (1953); Lilienthal, Our Anti- 
Trust Laws Are Crippling America, Collier’s, May 31, 1952, pp. 15-17. 
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of Justice) might lead to more “basic” research and could even facili- 
tate all types of research through application of the spur of competi- 
tion. The tremendous and ever-mounting expense of modern re- 
search is too readily brushed aside by the comment, “Where innova- 
tion is too expensive for private competitive enterprise, we must look 
to the government for its effectuation.” 

The discussion of exclusive dealing is essentially a defense of deci- 
sions such as Standard Stations* that adopt a per se approach in 
deciding what exclusive dealing agreements tend substantially to 
lessen competition. In disagreement with the fears expressed by 
Lockhart and Sacks,’ that blanket prohibition will indiscriminately 
strike down the good with the bad, the authors argue that it is im- 
practicable to decide such cases “on the basis of purely economic 
performance.” 

Only in the case of price discrimination do Professors Dirlam and 
Kahn find some criticisms substantially valid. Even here, unlike 
such severe critics as Professor Adelman,’ the authors conclude that 
“the underlying purpose of the Robinson-Patman Act and the ration- 
ale . . . of the Commission’s policies” are sound. It is “the weaken- 
ing of the good faith defense” of meeting competition that is “the 
most serious departure from traditional antitrust doctrine” and “a 
real threat to the process of competition itself.” Of the suggestion 
that the “rule of reason” be applied in the interpretation of Robinson- 
Patman,® they contend that “the rule of reason would certainly not 
have precluded condemning many of the practices we have consid- 
PP eng 

Although many of the conclusions of the authors are difficult to 
agree with, the book is nevertheless a provocative one well worthy 
of the attention of any lawyer interested in antitrust law. Lacking 
the histrionic quality of some antitrust literature and possessing a 
refreshing brevity, it is a highly readable and convenient summary 
of the highlights of antitrust law and economic comment that should 
be of interest even to the lawyer who is none too familiar with the 
occult language of antitrust law and economics. Glen E. Weston.* 


6 Standard Oil Co. of California v. United States, 337 U.S. 293 (1949). 

7 Lockhart and Sacks, The Relevance of Economic Factors in Determining 
Whether Exclusive Arrangements Violate Section 3 of the Clayton Act, 65 
Harv. L. Rev. 913 o- 

8 Adelman, Effective Competition and the Antitrust Laws, 61 Harv. L. Rev. 


- a $Ci9es) Adelman, Consistency of the Robinson-Patman Act, 6 Stan. L. 
® Oppenheim, Should the Robinson-Patman Act Be Amended? CCH Sym- 
POSIUM ON RosINSON-PATMAN Act 141 (1948). 
* Associate Professor of Law, The George Washington University. 





BOOKS RECEIVED 


Cases ON ApMIRALTY. By Stanley Morrison and George W. Strum- 
ree A Brooklyn: Foundation Press, 1954. Pps xxxvii, 812. 


America’s Neep; A New BirtH or Freepom. Thirty-fourth An- 
nual Report of the American Civil Liberties Union. New York, 
1954. Pp. 128. $.50. 

Basic PropLems or Evipence. Vol. 2. By Edmund M. Morgan. 
Philadelphia: American Law Institute. 1954. Pp. 191-369. 
Cases ON COMMERCIAL AND INVESTMENT Paper, 2d Ed. By Roscoe 

py Brooklyn: Foundation Press, 1954. Pp. vi, 1024. 


$9 

Cases on ConsTITUTIONAL Law. By Noel T. ge Brooklyn: 
Foundation Press, 1954. Pp. xxxviii, 1308. $9.00 

ConsTITUTIONAL Law, Casgs AND Materiats. By Paul é Kauper. 
New York: Prentice-Hall, Inc., 1954. Pp. xxxii, 1103. $9.50. 

Hucu Roy Cutten, A Story or AMERICAN Dreambyerre. By Ed 
Kilman and Theon Wright. New York: Prentice-Hall, Inc., 
1954. Pp. vii, 379. $4.00. 

Due PROcESs ON THE RaILroaps. By Joseph Lazar. Los Angeles: 
U.C.L.A. Institute of Industrial Relations, 1953. Pp. ix, 38. 

Essays IN PuBLic FINANCE AND Fiscat Poticy. By Gerhard Colm. 
oars. York: Oxford University Press, 1954. Pp. xvii, 375. 

FRASER’s CASES AND READINGS ON Property, 3d Ed. By Everett 
Fraser and Charles W. Taintor II. —— Foundation 
Press, 1954. Pp. xviii, 329, xviii, 566. 

INDUSTRIAL RELATIONS AND THE GOVERNMENT. By Wayne L. Mc- 
ae or and Joseph Lazar. New York: McGraw-Hill Book 
Co., 1954. Pp. vii, N31 .00, 

Law OFFIce MANAGEMENT, 3d Ed. By Dwight G. get! New 
York: Prentice-Hall, Inc., 1955. "Pp. xvii, 525. $6.95. 
Lecistative Drartinc. By Reed Dickerson. Boston: Little, 

Brown & Co., 1954. Pp. xvi, 149. $4.95. 

NEw JERSEY STREAMLINES Her Courts: A REVIVAL oF “JERSEY 
Justice.” By Joseph T. Karcher. Boston: Meador Publish- 
ing Co., 1954. Pp. 14. 

Cases ON REAL Property AND CONVEYANCING. By Edward S. 
Bade. Brooklyn: Foundation Press, 1954. Pp. xvii, 768. 
$8.50. 


Tue Scoot SecrecaTion Decision. By Albert Coates and James 
C. N. Paul. Chapel Hill: University of North Carolina Insti- 
tute of Government, 1954. Pp. x, 132. “* 

SUCCESSFUL HANDLING oF CASUALTY CLAIMS. ~~ atrick Maga- 
Fon A New York: Prentice-Hall, Inc., 1955. Pp. xiv, 495. 


$6.50. 

Supreme Court Practice, 2d Ed. By Robert L. Stern and Eugene 
oa. Washington: BNA, Inc., 1954. Pp. xv, 585 
$10. 


[249] 





100,000 Customers because 
we've made 100,000 Friends [ 


"One Friend Told Another...and Perpetual Grew” 


BUILDING ASSOCIATION 


EDWARD C. BALTZ, PRESIDENT 


WASHINGTON: 11TH AND € STREETS, N.W. 
BETHESDA: 7401 WISCONSIN AVENUE 
SILVER SPRING: GEORGIA & WAYNE AVENUES 








